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PORE WwW OR D 


THESE few words do not presume to praise this 
book. It is written by a master: and the Council 
of Legal Education for whose evening lectures it was 
composed are fully conscious of their good fortune 
in securing the services of Professor Holdsworth 
to deal with his own subject. I know of no work 
of this size which deals so completely and in such 
just perspective with the manifold sources of the 
English Law. Myriads of rivulets contribute to 
the deep water of our system of jurisprudence. 
The author has traced and measured all that are of 
importance. Many represent general tendencies, 
political, economical, religious. But as is inevitable 
in a system such as ours, English law principally 
owes the actual course it takes to individual English 
lawyers: who direct the new streams of thought into 
the main current. In particular this is true of the body 
of law which regulates the rights and obligations of 
private individuals between themselves. Hxcepting 
thelaw of real property and some statutory restrictions 
on the right to make contracts (chiefly in respect of 
relation between master and servant), it is noteworthy 
that our law of property and the law of contract and 
of tort depend almost entirely on decisions of the 
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judges. These decisions in their turn have always 
been influenced by and often based upon the writings 
of legal authors. As Dean Pound and the present 
author have pointed out, text-book writers have in 
the past and still are to be computed amongst the 
sources of law. I venture to think that, to the student, 
one of the most interesting features of this book is 
the light thrown upon the work of the great writers : 
Glanville, Bracton, Fortescue, Littleton, Coke, Hale, 
Blackstone, Bentham (all save Bentham men who 
held judicial office). To the reader, perhaps for the 
first time, Glanville and Bracton will be as real as 
Maitland and Pollock. It is in the interests of legal 
study that the advantages accorded to those who 
heard the lectures should be extended to the wider 
classes whom these pages will reach. No doubt many 
will be guided to the author’s greater work. But 
there is enough in these pages to demonstrate to 
those who have to study or to expound the law 
either here or across the seas the value of such a 
vivid exposition of the sources of our existing law 
and the methods of its continuing adaptation to 
present needs, 


J. R. ATKIN.. 


PREFACE 


Tus book is based on six lectures which I delivered 
at the request of the Council of Legal Education in 
Michaelmas Term 1924. It is intended for students 
who are beginning to read law. From the very 
beginning of his course the student is brought into 
contact with some of the original sources of the 
law—with statutes, reported cases, and books of 
authority, from all periods in the history of the law. 
I think that a little knowledge of the evolution of 
these sources, and of the environment in which 
they were produced, will help him to understand 
them more easily, and to use them more intelligently. 
From the very beginning of his course, also, the 
student is brought into contact with the great judges 
and chancellors who have helped to make our 
modern law. I think that some knowledge of the 
place of these great men in our legal history, and of 
the nature of their contributions to our law, may be 
of some assistance, and may give an added interest 
to the study of their arguments and decisions. 


W.S. H. 
ALL Sous CoLLEan, 


OXFORD. 
September 1925. 
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I 
THE CONQUEST TO EDWARD I 


Scope of this Book—Criticism of Maine’s Dictum as to Agencies 
of Legal Development—The beginning of the Chief Modern 
Sources of English Law in Edward I’s Reign—Their shape deter- 
mined by the Legal History of this period—Why the Norman 
Conquest is the most decisive break in our Legal History—Main 
Features of Legal Development during this period—Legislation— 
The Records—The Law Books of the Eleventh and Twelfth 
Centuries—The Dialogus and Glanvil—Bracton’s Note Book and 
Treatise—Britton and Fleta—The Mirror—The Short Tracts— 
Form of later sources and literature of the law is foreshadowed in 
Edward I’s reign. 


THE continuous history of English law begins in 
the year 449, when the Jutes landed in the island of 
Thanet ; so that our law has had nearly fifteen 
hundred years of continuous development. Those 
who are familiar with the external appearance of 
the shelves of our great law libraries, and with some 
of their contents, will no doubt have come to the 
conclusion that it is a rash undertaking to attempt 
to compress into six short chapters, the history of 
the sources and literature of that law. This con- 
clusion is just; and I can only plead in mitigation 
of sentence that I do not intend to attempt to cover 
in this book the whole of this long period. I intend 
to set up for myself two periods of limitation at 


both its ends—excluding all that comes before the 
3059 B 
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Norman Conquest, and all or nearly all that comes © 
after the end of the eighteenth century. But, even 
with the benefit of these two periods of limitation, 
it is only possible to give a very rapid sketch of the 
most salient features of these sources and this 
literature. 

Maine, in his Ancient Law, has said that, ‘A 
general proposition of some value may be advanced 
with respect to the agencies by which law is brought 
into harmony with society.’ These agencies, he 
says, are legal fictions, equity, and legislation; and 
that it is in this order that, to use his words, ‘ they 
exercised a sustained and substantial influence in 
transforming the original law.’* Now this general 
proposition as to the sources and agencies by which 
legal systems have been developed, will not fit the 
facts of English legal history. In the first place, 
legislation has played a great part in the making of 
English law from the very earliest period. It was 
the legislation of Henry Ils, Henry III’s, and 
Edward I’s reigns which determined the form and 
contents of the medieval common law, and intro- 
duced rules and principles which are still part of 
our modern law ; Magna Carta, which has influenced 
profoundly the development of our constitutional 
law, was essentially legislation; and we shall see 
that legislation has, throughout the history of 
English law, and more especially at the important 
turning-points of its development, always been one 
of its most important sources. In the second place, 

1 At pp. 24-5. 
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though it is quite true that both at Rome and in 
England equity claimed to modify the law by virtue 
of the superior sanctity of its principles, its growth 
in England was not chiefly due, as Maine seems to 
think,* to a superstitious dislike of statutory change 
—medieval Parliaments were ready enough to 
petition for changes in the law. It was due to the 
fact that the common law had hardened into a 
narrow and technical system, which failed to do 
justice, because it failed to meet the new needs of 
a changing age. Nor did equity claim, as Maine 
says,” to supersede the law. In England, equity did 
not claim to supersede the common law, but rather 
to add to its effectiveness, partly by preventing the 
use of common law rules as instruments of chicane, 
partly by introducing more effective means for the 
enforcement of its rules, partly by making new 
rules for acts and transactions which lay wholly 
outside the sphere of the common law. As Mait- 
land has said,* the relation between law and equity 
was, for the most part, not one of conflict. ‘ Equity 
had come not to destroy the law but to fulfil it.’ 
In the third place, it is not quite true to say that 
legal fictions belong wholly or principally to the 
earliest period in the history of the law. The 
common recovery, and the fictions by which the 
courts of King’s Bench and Exchequer encroached 
on the jurisdiction of the court of Common Pleas, 
are not the work of a primitive system of law ; and 


1 Ancient Law, pp. 42, 70-1. 
a Ibid., p. 28. 3 Kquity, p. 17. 
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the series of fictions, which completed the victory 
of the action of ejectment over the real actions, 
dates from the period of the Commonwealth. 
Maine’s generalization, then, obviously does not 
fit the facts of English legal history. But probably 
its greatest defect is the manner in which he stretches 
the term ‘legal fiction’ to cover such sources of 
law as case law in England, and the responsa pru- 
dentum at Rome.* It is its greatest defect, because 
it gives an altogether misleading view of the real 
place of these two great sources of English and 
Roman law. They are in fact illustrations of what 
has been the most enduring and the most important 
source of the development both of law and equity— 
the influence of the legal profession. Just as the 
two great divisions of the Corpus Juris Civilis are 
the Code and the Digest—the enacted law and the 
lawyer-made law; so the two great sources of our 
English law are the statute book and the law made 
by the lawyers, to be found in reports of decided 
cases, in the plea rolls, and in books of authority. 
It is not till the reign of Edward I that we can 
see in outline this leading division in the sources of 
English law. The rise of Parliament was in his 
reign beginning to differentiate enactments made 
with its authority from royal ordinances; and it was 
then that the series of Year Books definitely begins. 
The plea rolls had begun as early as Richard I’s 
reign; there was an incipient register of writs ; 
and the books of Glanvil and Bracton—books of 
1 Ancient Law, p. 26. 
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authority based on these rolls and writs—had already 
appeared. But the fact that the sources and 
literature of: English law began to assume their 
modern shape in Edward I’s reign, is due to the 
manner in which English law had been developing 
during the preceding two centuries. We must know 
something of that development, if we would under- 
stand the reasons why our modern sources of English 
law, and our modern literature of English law, 
begin in Edward I’s reign to assume the forms with 
which we are familiar. In this chapter, therefore, 
I shall sketch briefly the chief sources of the law 
down to Edward I’s reign, and explain why the 
permanent form of the sources and literature of the 
common law were then foreshadowed. In the 
succeeding three chapters I shall deal with the 
Statutes; the Year Books and the Reports; and 
the Register of Writs, Text-books, and Books of 
Authority. In the remaining two chapters I shall 
deal with the sources and literature of parts of 
English law, all of which were in the origin, and 
some of which always have been, outside the sphere 
of the common law. 


I intend, as I have said, to begin my account of the 
sources and literature of English law at the Norman 
Conquest. I do so because the Norman Conquest is 
the only really decisive break in the continuity of 
English legal history. The reasons why it is so 
decisive a break are three in number. In the first 
place, England was conquered ; and that necessarily 
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gave great opportunities to the conquering dynasty. 
In the second place, this conquering dynasty gave 
England an exceptionally able race of kings, who 
were continental potentates as well as kings of 
England. The greatest of them, William I, Henry I, 
and Henry II, were probably the best statesmen in 
Europe. Thirdly and consequently, the Conquest 
brought England into close touch with the intel- 
lectual life of the continent, at a time when a renais- 
sance in all branches of learning, and more especially 
in legal learning, was just beginning. It was shortly 
after the Norman Conquest that Irnerius, by his 
lectures on the Digest at Bologna, recalled the 
attention of Europe to the original texts of Roman 
law, in which its true spirit was preserved; and 
a little later Gratian, also from Bologna, produced 
his Decretum, which was the foundation of the 
medieval canon law. As the result of these three 
causes, we get the rise of a central government 
which was both strong and intelligent. It was 
strong enough to make its authority felt throughout 
the country. It was intelligent enough, firstly, to 
make new laws common to the whole country ; and, 
secondly, to employ able administrators, who, 
because they were in touch with the new legal 
learning which was arising on the continent, were 
able to construct from these new laws and the older 
customary law, the earliest stages of the edifice of 
our later common law. 

From the Conquest to John’s reign the common 
law was developed by the power of the crown. We 
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watch the Curia Regis legislating, administering, 
and judging; and, except in Stephen’s reign, 
gradually extending its powers. Hence we can see 
an incipient division into departments of govern- 
ment, which will, in later days, give us a House of 
Lords, a Privy Council, the Exchequer, the courts 
of common law, and the itinerant justices. The 
constitutional crisis which led to the granting of 
Magna Carta, closes the period during which the 
law was developed by the power of the crown alone ; 
and it begins the period which, in Edward I's reign, 
will end in the establishment of a Parliament, which 
will limit the power of the crown, and share in the 
making of laws. And, though in Magna Carta there 
is no attempt. to destroy the foundation of common 
law and orderly government which the crown had 
laid, some of the indirect results of the new consti- 
tutional situation had important effects upon the 
professional development of the law. It is true that 
the organization of the central government re- 
mained intact, and that the judicial machinery still 
continued to work—plea rolls continued to be 
written, and the machinery of writs was maintained 
and elaborated. But it was no longer possible to 
make new laws and devise new writs so easily as in 
the preceding period; and a jealousy of foreign 
influence begins to appear—the famous ‘ Nolumus 
leges Angliae mutare’ of the Parliament of Merton 
(1235-6) is evidence of the growth of a * national 
conservatism’. This national conservatism accen- 
tuated the tendency to technicality, which naturally 
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accompanies the growth of any body of law; and 
led to the formation of a legal profession, from the 
ranks of which the bench tended to be recruited. 
Judges gradually ceased to be ecclesiastics and civil 
servants, and occasionally statesmen, as in the 
preceding period. They came to be appointed from 
men who had spent their lives practising at the bar. 
English law, therefore, ceased to be influenced, as 
it had been influenced in the preceding period, by 
the Roman civil law and by the canon law. It 
became a very insular system developed upon 
wholly native lines. Thus, at the beginning of 
Edward I’s reign, whether we look at the rise of 
the new Parliamentary legislature, or whether we 
look at the outlook and training of the men in whose 
hands the professional development of the law had 
come to be placed, we see the causes for the per- 
manent shape which the enacted law, and the 
professional development of the law, will take in the 
succeeding centuries. 


Such, in briefest outline, is the history of external 
conditions under which the sources and literature 
of English law developed during this period. I shall 
now say something in detail of these sources under 
the following three heads: Legislation; Records; 
and Law Books. 


Legislation. 

The laws actually enacted by William I are few 
in number. There is the law separating the ecclesi- 
astical from the lay jurisdiction, and the law which 
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was directed to securing the maintenance of royal 
control over the church. There is a law as to the 
criminal procedure to be employed when accusations 
were brought by a Norman against an Englishman 
and vice versa. There are laws as to the murder of 
Normans, as to sales, as to frankpledge, as to the 
holding of the county and hundred courts; laws 
forbidding the sale of persons out of the country, 
and abolishing capital punishment. For the rest, 
the laws of Edward the Confessor are confirmed. 
These enactments cover little ground ; and the laws 
passed by William II and Henry I are still more 
scanty. The chief enactments of these reigns are 
the charters in which they promised to redress 
grievances. The coronation charter of Henry I is 
important mainly because it was used as a precedent 
by the barons and ecclesiastics who drew up Magna 
Carta. The reign of Henry II is a very much more 
important legislative era. It is not certain that we 
have all the legislative enactments of his reign ; and 
those which we have, have not come down to us in 
their original form. But, as with many later legis- 
lative acts, some of them have become incorporated 
into the body of the common law, so that their 
original form is not of much practical importance. 
The following are the most important enactments : 
The Constitutions of Clarendon, which aimed at the 
settlement of the spheres of the lay and ecclesiastical 
jurisdiction, were passed in 1164. In 1166 and 1176 
there were issued, in the form of instructions to the 


itinerant justices, the Assizes of Clarendon and 
3059 rei 
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Northampton ; and a somewhat similar document, 
under the title of Capitula Coronae Regis, was 
issued in 1194. These enactments aimed at estab- 
lishing a due supervision over the conduct of the 
local government, and the repression of serious 
crime. In 1181 the Assize of Arms provided for 
the organization of the police and the defence of 
the country. Last but not least are the impor- 
tant enactments which established the control of 
the royal courts over all questions connected with 
the ownership and possession of land held by 
free tenure—the Grand Assize and the Possessory 
Assizes. All these enactments show that the king’s 
courts were claiming to exercise control over the 
local government, over serious crime, over the land 
law, and over the relations between church and 
state. We shall see that the other sources of English 
law show us that these were, in fact, the earliest 
branches of the common law. 

From the point of view of the development of 
our constitutional law, the Great Charter is much 
the most important legislative enactment of this 
epoch. In fact, the years in which it was secured 
were a critical period in English legal history. The 
great powers of the crown, used in the national 
interest by Henry II, had been used merely for 
purposes of oppression by John. Such a king could 
not be endured. But would his downfall involve 
the ruin of all orderly government ? The work of 
Henry II stood even this test. So great was the 
power of the crown that, though the feudal baronage 
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led the opposition, though therefore we see feudal 
aims and ambitions of a retrogressive type in some 
of the clauses of the charter, a combination of the 
landowners with the ecclesiastics and traders was 
needed to obtain it. The interests of these classes 
were therefore consulted ; and the need to provide 
for them reduced the purely reactionary clauses to 
very small dimensions. Though there are many 
clauses dealing with purely feudal, purely tenurial, 
grievances, there are also clauses dealing with trade, 
the important constitutional clauses which attempted 
to place limitations upon arbitrary government, and 
the clauses which recognize and provide for the new 
institutions of central government which Henry Il 
had created. Its clauses bear witness to the vast 
changes which, since the Conquest, had taken place 
in the law and government of England—to an 
enormous increase in the power of the crown, to the 
rise of a centralized administrative and judicial 
system, to the introduction of a logical and coherent 
system of land tenure. Though we can trace its 
form back to Anglo-Saxon times, though we can 
trace the genesis of some of its clauses to Henry I’s 
charter, it differs fundamentally from any preceding 
charter, both in its contents and in its historical 
importance. Its contents were comprehensive be- 
cause an alliance of all classes was needed to secure 
it. Its historical importance consists in the fact 
that it opened a new chapter in English history, 
which ended by establishing a system of consti- 
tutional government, of whieh the Charter was 
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regarded as the pledge and the symbol. All through 
the medieval period it was constantly confirmed ; 
during the constitutional conflicts of the seventeenth 
century it was constantly appealed to; and in later 
ages its observance came to be regarded, both by 
lawyers and by politicians, as a synonym for consti- 
tutional government. It is only in these last days 
that its interest has come to be mainly, if not 
wholly, historical. 

We can see from Bracton’s Treatise that, in 
Henry III’s reign, the Great Charter had already 
taken its place as the most fundamental part of 
the enacted law. ‘A writ’, he says,! ‘fails if it is 
contrary to the law and customs of the realm, and 
especially if it is contrary to the charter of liberties.’ 
It is clear, too, that the new constitutional position 
created by the grant of the Charter, had made it 
clear that important legislative changes required 
the consent of the deliberative body of the nation ; 
and that resolutions arrived at by such a body could 
not be lightly repealed.” But no permanent con- 
trolling body, equal in stability to the centralized 
organization of the executive government, and 
possessing records of its own, was as yet recognized. 
It followed that a large discretion was still left to 
the king. In Henry III’s reign, therefore, as in 
Henry IT’s, we still get a number of miscellaneous 
administrative and legislative acts, for some of 
which we have only second-hand evidence. With an 
account of the actual clauses passed, we have an 

1 At f. 414. 2 Bracton, f. lb. 


LEGISLATION 13 


account of debates upon clauses which were not 
passed. The most important statutes of the reign 
are the Statute of Merton (1235-6); and the Pro- 
visions of Westminster, forced on the king in 1259, 
but substantially re-enacted, after the determination 
of the civil war in 1267, in the Statute of Marl- 
borough. There are a large number of miscellaneous 
ordinances to be found on the Patent, Close, and 
Coram Rege Rolls, and in the statements of legal 
writers and chroniclers. One of them, in the form 
of a writ to the sheriff of Yorkshire, forbidding 
tenants in chief to alienate their land without royal 
licence, was discovered by Mr. Turner in 1896." 

In fact, the difficulty of deciding what is and what 
is not a statute, is illustrated by the miscellaneous 
set of documents known as the statutes of uncertain 
date, which are to be found printed between the 
statutes of the reigns of Edward II and Edward ITI. 
The reason for the appearance of these documents in 
this position is accidental. What are known as the 
‘ Vetera Statuta’ end with the reign of Edward II. 
What are known as the ‘ Nova Statuta’ begin with 
the reign of Edward III. The Nova Statuta were 
first printed by Pynson in 1497, but the Vetera 
Statuta were not printed till 1508. This division 
is therefore due to the arrangement of the earliest 
printed copies of the statutes, which probably 
followed a still earlier arrangement of the MSS. 
Those who made collections of the statutes in the 
sixteenth century were confronted by an ancient 

1 1. Q.R. xii. 299-301. 
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and miscellaneous collection of tracts relating to 
the administration of the law, which came chiefly 
from the reigns of Henry III and Edward I. Since 
some of them appeared to be legislative in form, it 
would not do to omit them; and therefore these 
editors grouped them together and printed them 
between the two series. They are a very miscel- 
laneous collection. There is an extract from Glanvil, 
an extract from the tract known as Brevia Placitata, 
administrative ordinances, rules of procedure, state- 
ments of customary law—such as the customs of 
Kent, the Praerogativa Regis, the Extenta Manerii. 
It is only a few which are really legislative enact- 
ments. But, in fact, this distinction between the 
Vetera and the Nova Statuta, though the accidental 
result of the arrangement of the MSS. which went 
to the printers, corresponds, as Hale points out,’ to 
a substantial dividing line. These old statutes were, 
as he says, so ancient that, even if they made a change 
in the law, they now seem to be as it were a part of 
the common law. Just as the older monuments of 
Roman law ceased, so Professor Girard tells us,? to be 
cited in their original form, because they had passed 
into the general body of the law expounded by the 
juris-consults of the later imperial period, so these 
older sources of our law have become so established 
a part of the common law, that it is rarely necessary 
to cite the actual statute, if actual statute there was, 
which has made the law. 


* History of the Common Law (6th Ed.), p. 9. 
2 Droit Romain, p. 70. 
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In Edward I’s reign we can see the beginnings of 
the changes which will sharply differentiate statutes 
from mere administrative ordinances. From 1278 
comes our earliest Statute Roll, and from 1290 our 
earliest Parliament Roll. It is the growth of Parlia- 
ment, and the development of its legislative power, 
which will gradually draw this line between statutes 
and ordinances. That it had begun to be drawn at 
the end of the thirteenth century was recognized 
by Edward J. He told the clergy, when in 1294 
they asked him to repeal the statute of Mortmain 
in return for a money grant, that statutes passed 
in Parliament could not be repealed without its 
consent. Many questions, as we shall see, still 
remained to be settled as to the machinery of legisla- 
tion, as to the authority of statutes, and as to their 
relation to ordinances. But, having reached in sub- 
stance the point at which the modern machinery 
of legislation is visible, and the modern definition 
of a statute begins to be possible, I now leave this 
source of law, and turn to the second of the sources 
of law during this period—the Records. 


The Records. 

The contents of the legislation of this period, 
which I have just described, shows on its face the 
growth of a settled body of institutions and a tech- 
nical body of legal rules. Perhaps the best illustra- 
tions of these facts are, first, a comparison between 
the meagre provisions of Henry I’s charter, and the 
variety of matters dealt with in the Great Charter ; 
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and, secondly, the legislation of Henry ILD’s reign, 
which presupposes the rapid growth of a technical 
body of law. Now this continuous growth would 
have been impossible without some elaboration in 
the machinery of central government. A strong 
king might, by sheer force of character, have kept 
the peace and governed well while he lived, with 
very rudimentary governmental machinery. ‘This 
had been proved by the careers of some of the great 
Anglo-Saxon kings like Alfred, Athelstan, and HMdgar. 
The great difference between these kings and the 
Norman and Angevin kings is this: the Norman 
and Angevin kings were not merely strong and 
able men. They were men of constructive talent, 
who perpetuated their strength in centralized insti- 
tutions, which gave us a common law. And so their 
work lived after them, in spite of the deficiencies 
of their successors. The best proof of this is the 
fact that the work of Henry II stood the strain of 
an absent king, a bad king, and an infant king. The 
outward sign of the growth of this centralized 
government, which was a condition precedent for 
the growth of a common law, is the appearance, 
during this period, of a large number of records 
of primary importance, not only for the study of the 
history of English law, but also for the study of the 
history of all sides of English national life. 

But what is a ‘record’ ? The common lawyer of 
the sixteenth century who compiled our earliest law 
dictionary—the Termes de la Ley—had no hesitation 
in defining it as a parchment writing on which pleas 
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are enrolled, The writer obviously had in his mind 
that very technical conception—the court of record. 
But it is clear that at no period of our legal history 
could such a definition have been regarded as 
adequate. On the other hand, if we go to the statute 
book, we read in § 20 of the Public Record Office Act 
1838, that records ‘ shall be taken to mean all Rolls, 
Records, Writs, Books, Proceedings, Decrees, Bills, 
Warrants, Accounts, Papers, and Documents what- 
soever, of a public nature, belonging to his Majesty ’. 
Probably no less comprehensive definition would 
suffice. And, in fact, to get light upon a point of 
law or legal history, it may be necessary to search 
many different kinds of records. Thus, if I may be 
allowed to cite my own experience, it was by search- 
ing the Letters and Papers of Henry VIII's reign 
that I discovered the documents which explained 
the political causes which shaped the Statute of Uses. 

It is soon after the Conquest that our great stream 
of national records begins to flow. Domesday Book 
(1086) heads the list. The object of the Domesday 
Survey was to compile such a description of the 
holdings of the various classes of persons having 
rights in the land, as would afford an adequate basis 
for the assessment of the Danegeld. In the infor- 
mation which it contains, we have a unique record 
of the condition of the country at the time of the 
Conquest, and at the date of the Survey. It was 
followed by many other inquisitions relating to land 
tenure—e. g. the inquisitions post mortem. Shortly 
after (1131) we get the beginning of the series of 
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Pipe Rolls—the great rolls of the Exchequer, which 
contain the accounts of the king’s rents and profits 
in all the counties in England. They stretch in an 
almost continuous series from 1156 to 1833; and, in 
the course of the twelfth and thirteenth centuries, 
many other rolls connected with Exchequer business 
made their appearance. From the early years of the 
thirteenth century come the Chancery series of 
Charter, Patent, and Close Rolls. The kings of 
England did much of the business of state by means 
of charters, letters patent, and letters close. ‘ By 
the first their more solemn acts were declared, by 
the second their more public directions were promul- 
gated, and by the third they intimated their private 
instructions to individuals.’ From July 1195 to 
1836 we have the series of the Feet of Fines—the 
best illustrations, as Maitland has said, of medievai 
conveyancing. Later, as the machinery of govern- 
ment becomes more elaborate, new series of records 
emerge—Parliamentary records, Council records, 
Star Chamber records, Chancery records, records of 
the court of Admiralty. In later days the Privy 
Council divided into many committees, and these 
in their turn gave rise to distinct departments of 
state. The king’s secretaries accumulated vast 
collections of State Papers relating to home, colonial, 
and foreign affairs. In fact every new department 
of state has added to the mass of records. Pike 
spoke the simple truth when he said that ‘the 
history of England since the Conquest runs parallel 
with the history of England’s records’. 
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But, from the point of view of law and legal 
history, the two most important classes of records 
are the Plea Rolls and the Writs. The Plea Rolls 
run in a continuous series from Richard I’s reign 
to the present day. The early rolls are untidy and 
often clerically incorrect. But Maitland tells us? 
that the ‘ art of recording grew apace; a roll from 
the middle of the thirteenth century is very unlike 
a roll from the beginning—far neater, fuller, more 
regular, more mechanical; the rapid development 
of the common law is mirrored on the surface of 
the rolls’. Some of these earliest rolls are already 
in print. The Pipe Roll Society has published the 
Rolls of the Curia Regis of 1194-5; the Rolls of 
Richard [’s and John’s reigns have been edited by 
Mr. Flower for his Majesty’s Stationery Office; and 
the Selden Society has published a volume of civil 
pleas and pleas of the crown of the first years of the 
thirteenth century. Mention should also be made 
of an old collection of cases, made between 1619 
and 1622, from the rolls of the reigns of the kings 
between Richard I and Edward II, and styled 
Abbreviatio Placitorum. It was printed in 1811 
by the Record Commission. These Plea Rolls 
contain the only first-hand information which we 
possess of the working of the Curia Regis in its early 
days. The cases there decided are the earliest 
authoritative statements of the common law, the 
earliest illustrations of its practical working. 

These early rolls show us that the Curia Regis 

1 Select Pleas of the Crown (S.8.), p. x. 
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knows already a number of writs, corresponding to 
the various causes of action which come before it. 
These writs have a long history. We can trace 
their formal origin to the Anglo-Saxon formulae by 
which the king used to communicate his pleasure to 
persons and courts. The Anglo-Norman writs, 
which we meet with after the Conquest, are sub- 
stantially the Anglo-Saxon writs turned into Latin. 
But what is new is the much greater use made of 
them, owing to the increase of royal power which 
came with the Conquest. It is not surprising to 
find that these Norman writs are like the Anglo- 
Saxon writs, in that, in many cases, they take the 
form of executive orders. As Maitland has pointed 
out,' some of the earliest of these writs, such as the 
writ of right and the writ of debt, ‘are not in the 
first instance writs instituting litigation. They 
simply command the person to whom they are 
addressed to give up the land or to pay the money. 
‘Only in case of neglecting to obey this command 
is there to be any litigation.’ Thus the cause of 
action is not simply the withholding of the land or 
money, but the withholding of it in defiance of the 
royal command. It was the defiance of the king’s 
command which gave his court jurisdiction. As 
the king’s court increased in strength, and royal 
justice came to be more and more common, this 
theory, on which its intrusion was once justified, 
dropped out of sight. The forms of writs tended to 
become fixed—many had almost reached their final 
1 Forms of Action, pp. 319-20. 
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form in Henry II’s reign ; and, as they become fixed, 
they will tend to be regarded, not as royal commands 
to be literally obeyed, but merely as recognized 
modes of beginning litigation. 

We can see from Glanvil’s book that this result 
had been reached by the end of the twelfth century. 
In fact, from his book we can construct an incipient 
Register of Writs. It is not, it is true, probable 
that any such Register existed at this period. The 
king was very free to issue what writs he pleased ; 
and the Plea Rolls show that there were not as yet 
any fixed and classified forms of action. The number 
of writs grew rapidly in the first half of the thirteenth 
century, and they began to be classified. The two 
main classes of writs were, firstly, original writs— 
that is writs which originate an action ; and, secondly, 
judicial writs—that is writs issued in the course of 
an action. Glanvil was familiar with both these 
classes of writs. Bracton recognizes a third class— 
brevia magistralia—writs which could be freely 
issued to meet new cases, in which it was thought 
expedient that an action should be granted. It 
would probably not be going too far to say that it 
was the power to issue these brevia magistralia, 
which was the immediate and effective cause of the 
rapid development of the law during the first half 
of the thirteenth century. But already in Bracton’s 
day there are signs that this free power to issue 
new writs will soon be checked. There were a grow- 
ing number of writs of course which could not be 
changed without the consent of the common council 
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of the realm—more especially if a change would 
infringe the statute law. This will tend to define 
and limit the number of writs obtainable, and lead 
to the growth of a definite Register of Writs. This 
process was beginning in Edward I’s reign. The 
arrangement of one of the many MSS. of the Register 
of Writs which come from the latter part of the 
thirteenth century—a MS. of the early years of 
Edward I’s reign—is coming to resemble the arrange- 
ment of the printed Register. 

These records thus show us a growing elaboration 
of the machinery of central government ; and, what 
is most important from the point of view of legal 
history, a growing elaboration in the forms and 
processes through which justice is administered. 
But there is another element, which is even more 
vital for the growth and development of a system 
of law than the enactments of the legislature, and 
the construction of a workable system of procedure. 
That element is the intellectual outlook of the men 
who work the machinery, and the spirit in which 
they approach their task. We have not yet reached 
the period when a continuous professional tradition 
will guarantee the possession of the intellectual 
qualities necessary for an intelligent and honest 
adiministration of the law. But that these qualities 
were then possessed in a high degree by the king’s 
servants, is clear from the third of the sources of 
English law which we must now consider—the Law 
Books. 
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The Law Books. 

All over Europe the twelfth and_ thirteenth 
centuries were a period of legal renaissance; and, 
as I have already pointed out, the Conquest had 
brought England into close touch with the intel- 
lectual life of the continent. Lanfranc, William I’s 
Prime Minister, had made his name as a lawyer in 
the law school at Pavia. From Lanfranc’s monas- 
tery at Bec came Archbishop Theobald, who brought 
with him Vacarius, the first teacher and real founder 
of the study of civil and canon law in this country. 
From the twelfth century onwards, the civil and 
canon law were studied, and degrees in them were 
conferred at Oxford and Cambridge. The court of 
Henry II was not only the centre of government, it 
was also the centre of culture; and there are many 
proofs that the study of the civil and canon law had 
become general. Stubbs says* ‘ Although Bologna 
and Paris could not be suffered to come to England, 
England might go to Bologna; and a stream of 
young archdeacons, at the age at which in England 
a boy is articled to an attorney, poured forth to 
the Italian law schools. Many and varied were their 
experiences. . . . All more or less illustrate the 
scholastic question, which John of Salisbury pro- 
pounds, Is it possible for an archdeacon to be saved ?’ 
Literary allusions to the civil and canon law are 
common ; works on the civil law find their place in 
monastic libraries; and we get from this period 
certain tracts on the procedure of the canon law 

1 Lectures on Medieval and Modern History, p. 349. 
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which may well have inspired Glanvil’s treatise. 
This new learning was familiar to the judges who 
presided in the royal courts. They were generally 
churchmen. Then, as later, the revenues of the 
church were used to aid the civil list ; and as church- 
men they were obliged to know something of the 
canon and civil law. The royal judges, therefore, 
brought to the task of declaring the custom of the 
king’s court some knowledge of a body of law, the 
rules of which were logically coherent, the expression 
of which was precise and clear. This training in 
method and principle enabled them to construct 
a rational, a general, a definite system of law, out 
of the vague and conflicting mass of custom, half 
tribal, half feudal, of which English law consisted. 
How vague and conflicting these customs were is 
illustrated by certain law books of the eleventh and 
early twelfth centuries. William I had promised 
to observe the laws of Edward the Confessor; and 
this led to attempts to state these laws. Of these 
books the most important are the Liber Quadripar- 
titus, the Bilingual laws of William I, the Leges 
Edwardi Confessoris, and the Leges Henrici Primi— 
the fullest and most important statement of all. 
All of them contain, for the most part, statements 
of tribal law, which are confused, contradictory, and 
in many cases untrustworthy. The large effect, 
which a knowledge of the new legal learning had 
upon the literature of the law, is illustrated by the 
contrast presented by two of the books written by 
the administrators and judges of Henry II’s reign— 
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the Dialogus de Scaccario and the treatise attributed 
to Glanvil. Both testify to the scope of Henry II’s 
work, and account for its permanence. Both testify 
to the enthusiasm and abilities of his servants. The 
Dialogus describes the working of the Exchequer— 
the heart and centre of the governmental machinery ; 
and it gives us valuable sidelights upon the adminis- 
tration of the law from the financial point of view— 
a point of view which, from that day to this, has had 
a very important influence on the development of 
the principles of many branches of the law. Thus, 
the varied sources of revenue for which the sheriff 
must account, leads the author to tell us something 
of scutage, murder fines, escheats, relief, wardship, 
and the law of distress. But itis the work attributed 
to Glanvil which is to us the most important, for 
it is the earliest treatise on the common law. Reeves 
justly says that, ‘as compared with the Anglo- 
Saxon laws it is like the code of another nation.’ * 
Glanvil was a great public servant who served 
Henry II as sheriff, as justice in eyre, as ambassador, 
and as justiciar. As justiciar he carried out, and 
perhaps suggested, some of Henry’s legal reforms. 
It is not certain that he wrote the book which goes 
by his name. Very probably, as Maitland has 
suggested, it was written by Hubert Walter—later 
archbishop of Canterbury, justiciar, and chancellor, 
but with Glanvil’s consent, and under his super- 
vision. It deals in fourteen books with the law 
administered in the Curia Regis. The largest part 
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is taken up with various topics relating to the land 
law; but it deals also with the relations between 
the lay and ecclesiastical jurisdictions, with villein- 
age, debts and various contracts, attorneys, criminal 
appeals, and pleas of the crown. It long remained 
the standard text-book of English law. About the 
year 1265 an attempt was made to produce a revised 
and up-to-date edition. Bracton made extensive 
use of it; and an edition of it was introduced into 
Scotland in the early part of the thirteenth century, 
under the name of Regiam Majestatem. 

It is in these treatises—the Dialogus de Scaccario 
and Glanvil—that we see most clearly the nature 
of the influence of the new study of the civil and 
canon law. The very idea of writing such a treatise 
as Glanvil’s on the practice of the king’s court, may, 
as we have seen, have been suggested by various 
contemporary tracts upon canon law procedure. 
The preface and introductory chapters are taken 
from Justinian’s Institutes; and, throughout the 
book, we see traces of the influence of Roman law, 
more or less adapted to the fabric of English law. 
In one case at least this influence has had a per- 
manent and unfortunate effect on English law. We 
can see in Glanvil the beginnings of the rule that the 
tenant for term of years has no real right to his term. 
This rule, Maitland tells us, originated in the fact that 
the judges, who followed the Roman law of possession, 
found themselves bound to say that there were some 
occupiers who had no possession. They therefore 
held that the termor was such an occupier, and denied 
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him a seisin protected by the possessory assizes. 
The effect of this has been to divide the land law 
between the two categories of real and personal 
property. ‘English law’, says Maitland, ‘for six 
centuries will have to rue this youthful flirtation with 
Romanism.’ We shall now see that the extent and 
nature of the debt which English law owes to Roman 
law, civil and canon, is still more apparent in the 
age of rapid growth and expansion which opens in 
the thirteenth century. 

By far the most permanently important books of 
this period are the works of Bracton—justice in 
eyre 1245, judge of assize from 1248 till his death, 
judge of the Curia Regis 1248-57, and, when he died 
in 1268, chancellor of Exeter cathedral. His works 
have made this period in the history of English law 
pre-eminently the age of Bracton. At the beginning 
of the thirteenth century the work of the royal 
courts was making it clear that England was to have 
a native common law. Bracton set out to write 
a treatise upon that law, which had no competitor, 
either in literary style or in completeness of treat- 
ment, till Blackstone composed his commentaries 
five centuries later; and, as the foundation of that 
treatise, he compiled a Note Book, in which he 
collected some 2,000 cases from the Plea Rolls. This 
Note Book was discovered by Sir Paul Vinogradoff 
in 1884; and he suggested that it was compiled by 
Bracton as the foundation of his treatise. Maitland, 
who printed and edited the Note Book, has proved 
that this conjecture is true. 
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The Treatise is unfinished—stopping short in the 
middle of the discussion of the writ of right. Its 
popularity was immense. ‘We may doubt’, says 
Maitland,! ‘ whether any book written by a medieval 
Englishman that was as bulky as Bracton’s, and was 
not a book of devotion or theology was more popular 
or more often transcribed.’ It was both copied and 
epitomized. Gilbert de Thornton, chief justice of 
the King’s Bench 1289-95 made one epitome ; and 
chief justice Hengham summarized a part of it in 
his tract on procedure called the Magna. The result 
of this popularity is that the number of existing MSS., 
and their variety, are bewildering. These MSS. have 
at length been analysed by Mr. Woodbine ; and the 
edition, which he is producing, will be the first 
adequate printed edition of Bracton which has ever 
been made. The existing editions—Tothill’s of 1569 
and 1640, and the edition in the Rolls Series by 
Travers Twiss—are very incorrect and quite in- 
adequate. 

The Treatise consists of an introductory part, much 
influenced by Roman law, in which the Roman 
division of the law into the law of persons, things, 
and actions is put forward as a primary division. 
But this is a very small part of the Treatise. The 
main body of the Treatise is divided into various 
tracts dealing with the pleas of the crown, and the 
most important of the real actions. In the manner 
in which, in these tracts, Bracton treats his material 
we can see two very permanent characteristics of 

1 Bracton and Azo (S.8.), pp. xxxi-i. 
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English law. In the first place, as in Glanvil’s 
treatise, we can see that the law depends upon writs. 
The largest and most practical parts of the Treatise 
are discourses upon writs and actions. In the second 
place, we can see that the law depends upon the cases 
decided in the courts. The law, says Bracton,* 
should go from precedent to precedent ; and, where- 
ever it is possible, he vouches a case, or comments 
on a case which does not commend itself to him. 
There are as yet no reports. The cases are taken 
from the Plea Rolls. But, though cases are cited 
in the tracts which come from the end of the century, 
in his constant and particular citation of decided 
cases, Bracton is in advance of his age. 

There is, however, another characteristic of the 
Treatise which was not destined to be permanent— 
the constant citation from and reliance upon Roman 
law. The extent of Bracton’s debt to Roman law 
has given rise to much controversy. But I think 
that we can say this: though it is true that the 
greater part of the Treatise consists of a body of 
thoroughly English rules, it can hardly be denied 
that Bracton used Roman terms, Roman maxims, 
and Roman doctrines to construct, upon native 
foundations, a reasonable system of law out of 
comparatively meagre authorities. Roman law 
supplied him with the intellectual outlook and the 
technical language, which enabled him to mould 
native rules of customary law into a reasonable 
system. Its influence upon his mind can, I think, 

1 At f. 1b. 
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best be explained by an analogy. Analogies, it is 
true, are apt to be misleading; but they tend to 
mislead the less if the things compared are near in 
date. Perhaps the closest analogy to the influence 
of Roman upon Englislt law in this age of Bracton, 
is the influence of Roman upon French law in the 
pays de coutumes. Those who wrote summaries of 
these customs in the thirteenth, fourteenth, and 
fifteenth centuries used Roman law to supply 
a theory of contract, and to fill up the gaps where 
the custom was incomplete. To them it was a ratio 
scripta. If in England the courts had continued 
to be staffed by men learned ‘in utroque jure ’, 
Roman law might have come to have had a very 
similar authority. It would have been used to fill 
up the gaps in, and thus to mould the contents of, 
the common law. 

But this was not to be. At the end of the thir- 
teenth century the English courts ceased to be 
staffed by men learned ‘in utroque jure’. From 
the fourteenth century onwards, they were staffed 
by the leading practitioners in the courts, who knew 
nothing of any legal system but their own. A native 
development of the common law was ensured ; but 
the result was that, in the fourteenth and fifteenth 
centuries, that law tended to become more and more 
technical, and less and less rational. To the lawyers 
of such an age the literary style, the large outlook, 
the vigorous common sense of Bracton, appeared 
strange. It was unusual, as unusual as in the days 
of Blackstone, to find a lawyer whose book was 
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literature. Hence it is not surprising to find that 
some lawyers in the fifteenth century denied Brac- 
ton’s authority ; and a slender stream of authority 
may be found for this denial right down to the 
seventeenth century. The absurdity of such dicta 
is obvious. In fact, it is probable that Bracton’s 
works exercised their greatest influence in the 
sixteenth and seventeenth centuries; and they 
exercised this influence largely because Bracton’s 
study of Roman law had given to English lawyers 
at least one authority upon many matters which 
were outside the routine of the practising lawyer of 
the thirteenth century. His Note Book was used 
by Fitzherbert, and, through Fitzherbert, the cases 
which he extracted from it were known to Coke. 
Coke owed much to the Treatise; and it is plain 
that the battle which he waged for the supremacy 
of the common law would have been much more 
doubtful, if he had not been able to draw upon it. 
If the continuity of English law be our boast, let 
us not forget that something is due to the fact that 
there is an element of Roman law in Bracton’s 
work—an element which prevented the need for 
any further or larger reception. When the common 
law finally triumphed, and assumed much of the 
jurisdiction formerly exercised by the rival juris- 
dictions of the Admiralty and the Star Chamber, 
it was clear that, though some few judges might 
deny Bracton’s authority, his law was used. The 
classical instance is the case of Coggs v. Bernard,' 
1 (1704) 2 Ld. Raym. 909. ; 
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in which the principles of the law of bailments, as 
summarized by Bracton from Roman law, were 
stated by Holt C.J., as part of the law of England. 
Coke’s use of Bracton’s books had made it impossible 
to contend that they had no authority; and after 
the case of Coggs v. Bernard the absurdity of such 
a contention was obvious. Hale put the authority 
of the Treatise on a level with the authority of the 
records of the courts.? Its authority was recognized 
by Blackstone ;* and in many modern cases, which 
have turned upon points not covered by authority, 
the Treatise has been cited and received. 

The two important books of Edward I’s reign 
are Britton and Fleta. They are mainly epitomes 
of Bracton’s Treatise brought up to date. Britton 
is the better of the two; and it is the first book to be 
written in law French—the legal vernacular of that 
day. It was a popular book; and that it retained 
its popularity can be seen from the fact that it was 
one of the first of the older law books to be printed. 
Fleta was written in Latin. It was never a popular 
book—probably it was superseded by Britton. The 
only other book, comparable in size to these two 
books, is that incomprehensible work, the Mirror of 
Justices. No one seems to have taken it seriously till, 
as Maitland says, Coke’s credulity gave it currency. 
It is not a serious law book, but a legal romance, 
in which the author is seeking to set forth his ideals 
as to law and government. Its statements are wholly 


1 (1704) 2 Ld. Raym. 909. 
2 History of the Common Law, p. 189. 3 Comm. i. 72. 
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unworthy of credit; for, as Maitland says,’ ‘If at 
the present day a man wrote a law book, and said 
in it, law forbids that murderers should be hanged ; 
estates tail cannot be barred; bills of exchange are 
not negotiable instruments, he would be guilty of 
no extravagance for which a parallel might not be 
found in the Mirror.’ The other law books of Edward 
Ts reign are merely short tracts upon the rules of 
procedure and pleading. Their form illustrates the 
effect upon legal literature of the rise of a close legal 
profession, learned only in the common law, from the 
ranks of which the bench was tending to be ex- 
clusively recruited. The work of these men is 
markedly different from that of Britton and Fleta, 
who were legal practitioners of the old school, and 
therefore something more than mere common law- 
yers. Britton and Fleta’s mental equipment was 
akin to Bracton’s; and by borrowing from his 
treatise they could still produce something like 
a literary work on law. The legal practitioners of 
the new school, being common law practitioners 
pure and simple, were wholly unable to do more 
than attempt to satisfy their practical needs by 
these short tracts. 

We can distinguish several groups of these tracts. 
Firstly, two tracts written by Chief Justice Hengham 
called the Magna and the Parva. The former is 
based mainly on Bracton; and both aim at giving 
some instruction in the rules of procedure and 
pleading in certain real actions. Secondly, there 


1 The Mirror (8.8.), p. xxxvil. 
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is a group of four tracts which have been printed 
by Mr. Woodbine *—the Fet Assaver, a tract on 
procedure probably by Hengham; the Judicium 
Essoniorum, a tract on essoins probably also by 
Hengham; the Cum sit necessarium or Modus 
Componendi Brevium, and the Exceptiones ad 
Cassandum Brevia, complementary tracts on writs. 
Thirdly, the Cadit Assisa, which is a summary of 
the part of Bracton’s Treatise dealing with the 
Assize of Mort d’Ancestor. Fourthly, Brevia Placi- 
tata—a collection of precedents of pleadings in the 
king’s courts, with notes, and, in some later MSS., 
reports of cases.” Fifthly, the Casus Placitorum— 
a collection of the decisions of certain judges, all 
of whom lived before 1260, made by some writer 
who probably had access to certain rolls from which 
he made a selection. It is the most interesting of all 
these tracts, because, both in its style and subject- 
matter, it anticipates what was to be, in the next 
centuries, the main source of the common law— 
the Year Books. 

As Dr. Winfield has said, in a recent article in the 
Law Quarterly Review,* the later years of the thir- 
teenth century were ‘a period in which men were 
groping for forms of expressing the law. They did 
not quite know what ought to go into a law book, 
or how the matter should be distributed, or whether 
portions of it had better be left for incorporation in 

1 Four Thirteenth-Century Law Tracts. 
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some other book, or what the title of a book should 
be. On all these points the period was one of 
experiment.’ But one thing is clear. These tracts 
show us that the day for philosophical treatises 
upon law had gone by. The common law was 
becoming a special subject known only to the 
practitioners of the royal courts; and what these 
practitioners wanted was short rules about writs, 
up-to-date knowledge of the rules of procedure, 
the most recent cautelae or tips in the art of tripping 
up an opponent. But these rules could best be 
learned by attending to the decisions of the courts. 
It is for this reason that, in the two following cen- 
turies, the chief sources of law (apart from the 
statutes) will be the Register of Writs and supple- 
mentary works on pleading, and the Year Books. 

Thus, during Edward I’s reign, the form which 
the literature and sources of the law will take is 
foreshadowed. ‘The rise of Parliament is beginning 
to draw a sharp line between enactments which are 
legislative in character, and mere administrative 
ordinances. The fact that the influence of the 
Roman civil law and the canon law has ceased, and 
that English law has become an insular system 
administered by a close body of practitioners, has 
made it clear that it is only by collecting reports of 
the proceedings of the courts, that information can 
be got as to the development of its rules—and so, 
by the necessity of the case, the series of Year 
Books makes its appearance. But the law depends 
upon the forms of writs, and the process and plead- 
ing thereon. Therefore the Register of Writs and 
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supplementary works on procedure and pleading 
are also a necessary part of the equipment of the 
lawyer. In the background there are the great 
books of authority—Glanvil, Bracton, Britton, and 
Fleta. No other such books were written till Fortes- 
cue’s books, and Littleton’s Tenures, appeared at 
the close of the Middle Ages; and we shall see that 
later ages have given us other text-books, some of 
which have become books of authority. With these 
three main sources of the common law—firstly the 
Statutes, secondly the Year Books and the Reports, 
and thirdly the Register of Writs, Text-books, and 
Books of Authority—I shall deal in the three ensuing 
chapters. 


[Further information on some of the topics treated of in this 
chapter will be found in the author’s History of English Law, as 
follows: the fictions used by the King’s Bench and Exchequer 
to get jurisdiction over common pleas, vol. i. 219-22, 240; the 
effects of the Norman Conquest on legal development, vol. i. 
24-32, vol. ii. 145-74; Irnerius and Gratian, vol. ii. 136-7, 
139-40 ; the work of the Curia Regis in the twelfth century, vol. i. 
32-54 ; changes in the character of the bench in the thirteenth 
century, vol. ii. 226-30, 318-19 ; the beginnings of the legal pro- 
fession, vol. ii. 311-18 ; legislation from the Conquest to Magna 
Carta, vol. ii. 140-51, 179-80 ; Magna Carta, vol. i. 54-63, vol. ii. 
207-16 ; the legislation of Henry III’s reign, vol. ii. 218-23 ; 
the beginnings of Parliament, vol. i, 351-62, vol. ii. 302, 307-9 ; 
Domesday Book, vol. ii. 155-65; the Records, vol. ii. 165-6, 
180-5, 224-6, 599-602 ; the Plea Rolls, vol. ii. 185-6 ; the Writs, 
vol. ii. 77, 171-2, 193, 228, 245, 335, 512-13; Vacarius, vol. ii. 
147-9; the law books of the Norman period, vol. ii. 151-4; the 
Dialogue de Scaceario, vol. ii. 186-8; Glanvil, vol. ii. 188-92 ; 
Bracton and his books, vol. ii. 232-43 ; Bracton’s use of Roman 
law, vol. ii. 267-86 ; the influence of Bracton on later law, vol. ii. 
286-9; Britton, vol. ii. 319-21; Fleta, vol. ii. 321-2; the 
Mirror of Justices, vol. ii. 327-33 ; the law tracts of Edward I’s 
reign, vol. ii. 322-6.] 
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THE STATUTES 


Supremacy of the Legislature—The Lawyers and the Statutes 
—Fallacy of Mcllwain’s Theory as to the Relation of the 
Statutes to the Law—Meaning attached in England to the Su- 
premacy of the Law—Evolution of the Machinery for the enact- 
ment of Statutes—Definition of what is a Statute—Statutes and 
Proclamations—The Publication and the Literature of the 
Statutes—Periods in which the Statutes have been especially 
important—The Relation of the Statutes to the Growth of Legal 
Doctrine. 


I Turnk that it would be true to say that the 
statutes are the only source of English law which 
do not originate exclusively from the lawyers. In 
these circumstances it is not surprising to find that 
statutes, which have seemed to the lawyers to 
infringe established principles of the law, have 
sometimes evoked criticism, and statements that 
they ought to be interpreted strictly. In fact, it 
is not unnatural that the lawyers should contrast 
the short sharp methods of a Legislature, which is 
ignorant of the technical complexities of the knots 
which it summarily cuts, with the intellectual pro- 
cesses which they would employ to unravel these 
same knots. It was this contrast which inspired 
the picturesque dictum, reported by Twisden J. 


1 * Touts les statutes que restreignent Comen ley sont stricti 
juris,’ Y. B., 24 Ed. III, Trin., pl. 46, per Grene arg. , 
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in Malverer v. Redshaw,! to have been made by 
Hobart C.J. The point at issue was the con- 
struction of a statute of Henry VIs reign which 
made certain bonds void; and Hobart is reported 
to have said that, because the statute would make 
sure work, and not leave it to exposition what 
bonds should be taken, therefore the framers added 
the words, ‘that bonds taken in any other form 
should be void’; for, said he, ‘the statute is like 
a tyrant—when he comes he makes all void ; but 
the common law is like a nursing father, and makes 
void only that part where the fault is, and preserves 
the rest.’ But, though the lawyers might criticize 
the statutes, they have, as we shall see, always 
admitted that they must be obeyed; and this ad- 
mission, if we look at the intellectual attitude of 
lawyers of other countries at certain periods of legal 
history, and even at some of the dicta which can be 
culled from our own Reports, is not quite the 
commonplace which it appears to the modern 
lawyer. In England, however, this attitude towards 
statutes came, so to speak, naturally. As we have 
seen, some of the most important parts of the 
common law rest upon the legislation of the Norman 
and Angevin kings; and we shall see that, during 
the reign of Edward I, there were enacted a set of 
comprehensive statutes, many of which were the 
foundation of the greater part of the medieval 
common law, and some of which retain their impor- 
tance even to this day. The interpretation which 
1 (1669) 1 Mod. at pp. 35-6. 
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the lawyers of the fourteenth and fifteenth centuries 
put upon this and later legislation shows that they 
fully accepted the supremacy of the Legislature ; 
and that, from the first, they adopted this attitude 
was not the least of the causes of the continuity of 
the development of English law. 

In the first place, then, I shall deal with the 
attitude of the lawyers towards the statutes. We 
shall see that this attitude was not unconnected 
with the fact that they took an important part in 
the Parliaments which enacted these statutes; and 
therefore I shall deal, in the second place, with the 
evolution of the machinery for the enactment of 
statutes, and its effect upon the definition of a 
statute. In the third place, I shall say something 
of the manner in which the statutes have been 
brought to the knowledge of the king’s subjects, 
and of the various editions and abridgements of 
the statutes—in other words, the literature of the 
statutes. Fourthly, I shall say something of the 
periods in which the statutes have been especially 
important in the history of the law, and of their 
relation to the development of legal doctrine. 


(1) The attitude of the lawyers towards the statutes. 


All through the Middle Ages lawyers and political 
thinkers accepted the view, which they had in- 
herited from the Roman lawyers and the Fathers 
of the Christian church, that the world ought to be 
ruled by the laws of God or of men ; and that there- 
fore all members of the state, including the ruler of 
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the state, ought to be subject to law. And so, as 
Stubbs has said, ‘ the Middle Ages proper from the 
year 1000 to the year 1500 . . . were ages of legal 
growth, ages in which the idea of right, as embodied 
in law, was the leading idea of statesmen, and the 
idea of rights justified or justifiable by the letter of 
the law, was a profound influence with politicians.’ 
This idea appears very clearly in Bracton ;* and it 
was accepted by the common lawyers of the four- 
teenth and fifteenth centuries. They laid it down 
that the law was a rule of conduct which bound all 
the members of the state, including the king. And 
this, they argued, was no diminution of the king’s 
power ; for it merely limited his power to do evil.* 
But this theory very easily slides into the theory 
that the state is governed by a set of fundamental 
laws which, like the law of God or the law of nature, 
no human power can change; and that all that 
the king, or other bodies entrusted with the govern- 
ment of the state can do, is to administer this law, 
and apply it judicially to the facts of individual cases. 
It follows that the function of the various courts, 
which bore rule in the medieval state, was not to 
make law, but to declare law; and that if a law 
was made, which contradicted this fundamental law, 


1 Lectures on Medieval and Modern History, pp. 241-2. 

2 “Tpse autem rex non debet esse sub homine, sed sub Deo et 
sub lege, quia lex facit regem,’ f. 5b; ‘ Non est enim rex ubi 
dominatur voluntas et non lex,’ ibid. 

3 “To be of habilitie or power to do evil . . . is rather a diminu- 
tion than an increase in power,’ Fortescue, De Laudibus, c. 14 ; 
cp. Bracton, f. 107 b. 
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it was invalid. Professor McIlwain has maintained 
that, in the Middle Ages, the common law was 
_ regarded as a fundamental law of this kind ;! that 
Parliament was rather a court than a Legislature ; 
and that Acts of Parliament were analogous to 
judgements of a court, and were therefore not treated 
by the judges as inviolable rules made by an omni- 
potent Legislature, but merely as the judgements 
of another court, which might be disregarded if they 
“contravened this fundamental law. 

Now it may be conceded that no medieval lawyer 
would have admitted that a merely human Legis- 
lature possessed theoretically unlimited powers of 
legislation. The law of the state was only one 
amongst many kinds of law. They would have 
denied, for instance, the competence of the Legis- 
lature to pass a law which contravened those funda- 
mental moral rules, which seemed to be a part of 
that law of nature, which natural reason teaches all 
mankind—the distinction between mala prohibita 
and mala in se was not easily banished from the law. 
Moreover, in the Middle Ages, the church and state 
were separate and independent powers; and many 
would have agreed that Parliament could not 
legislate freely as to matters which fell within the 
ecclesiastical sphere: In Henry VIII's reign Sir 
Thomas More suffered death rather than renounce 
his assured belief that the supremacy of the pope 
over the church could not be taken away by Act of 

1 Magna Carta Essays, pp. 122-79 ; the High Court of Parlia- 


ment, Preface. 
3059 Ga 
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Parliament. But, assuming the truth of all this, 
the question still remains, Would a law which altered 
the common law have been disregarded, because 
the common law was looked upon as a fundamental 
law? It is true that we see this idea in foreign 
countries. The Parlément of Paris, for instance, 
right down to the end of the ancien regime, claimed 
to be able to refuse to register a law which contra- 
vened fundamental constitutional principles. It is 
true that in our English Reports we get scattered 
dicta which seem to express the same idea. Coke 
said in Bonham’s Case! that ‘in many cases the 
law will control Acts of Parliament and sometimes 
adjudge them to be utterly void’; and Holt is 
reported to have said in The King v. The Earl of 
Banbury? that the judges ‘ construe and expound 
Acts of Parliament, and adjudge them to be void’. 
Tt is true that in Hampden’s Case® and in Godden v. 
Hales * we get statements from the high prerogative 
lawyers as to the impossibility of taking away 
prerogatives of the crown by Act of Parliament. 
But, in spite of these scattered dicta, it is clear that 
it has never been the view of the common lawyers 
that the common law was a fundamental law which 
Parliament could not change. Mr. Plucknett, in his 
very able book on Statutes and their Interpretation 
in the Fourteenth Century, has proved, from the 
Year Books of that century, that this view was not 
held in that century. To take one instance only: 


1 (1609) 8 Co. Rep. at f. 118a. 2 (1695) Skin. at p. 527. 
8 (1637) 3.8.T. at p. 1235. 4 (1686) 11 S. T. at p. 1165. 


THE LAWYERS AND THE STATUTES 43 


in a Year Book of 1310-11! there is a statement 
that ‘As one canon defeats many leges, so the 
statute defeats many things that were at common 
law’. Nor was this view held in the fifteenth century. 
It was argued in 1455 that a private Act of Parlia- 
ment was void, because it had not passed through 
all its proper stages.2. But Fortescue C.J. showed 
an obvious reluctance to take so unusual a step as 
that of adjudging an Act of Parliament to be void, 
and took time to consider the point, intimating that 
it would be best to consult the next Parliament as 
to what should be done. 

In fact there were two good reasons why English 
lawyers should, from the first, have decisively 
rejected this idea. In the first place, we have seen 
that the common law was itself founded on legis- 
lation—legislation of the Norman and Angevin kings, 
legislation of Henry IIIs reign, and above all 
legislation of Edward I’s reign. Magna Carta itself 
was enacted law, and in some of its clauses made 
new law. It must have been as obvious to the 
lawyers of the twelfth and thirteenth centuries as 
it is to us, that, without legislation which made new 
law, the common law could not have come into 
existence. In the second place, the course of English 
constitutional history had tended to strengthen this 
feeling. The English Parliament was the only one 
of the many medieval representative assemblies 
which had developed into a workable legislative 


HY, 2B. 3,4 bdo il (S75.),; ps 162, 
* Y, B.33 Hen, V1, Pasch., pl. 8. 
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body. That it had been able to develop in this way 
was due largely to the fact that the lawyers had 
always had an important place in it, and had helped 
it to attain a workable system of procedure. It was 
no doubt regarded in the Middle Ages and later as 
a court—but as the highest court in the land. And, 
because it was so regarded, its powers were never 
fettered by archaic rules (such as the non-recognition 
of the power of the majority to bind dissentients) 
which hampered the usefulness of many continental 
representative assemblies. Archaic ideas of this 
kind had already been banished from the superior 
courts by the lawyers of Bracton’s school, before 
Parliament had made its appearance as a settled 
body. The lawyers helped it to develop a code of 
procedure which enabled it to develop on its own 
lines, and, without ceasing to be a court, to become 
a real legislative body. The lawyers were not likely 
to disparage the authority of a body which they 
had helped to create, and in which they took an 
important part. It is for these two reasons that in 
the fourteenth and fifteenth centuries the medieval 
idea of the supremacy of law was coming in England 
to take the shape of the supremacy, not of an un- 
changeable fundamental law, but of a law which 
Parliament could change. In these circumstances it 
is quite impossible to suppose that the lawyers, who 
have always worked in alliance with Parliament, ever 
supposed that they could refuse to obey a statute. 
As Bacon put it in his argument in Chudleigh’s Case, 
the judges’ authority over laws is ‘ to expound them 
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faithfully and apply them properly ’.!_ To the evo- 
lution of this idea that, though the law is supreme, 
it can be changed, and changed only by a statute 
passed by the king in Parliament, we must now turn. 


(2) The machinery for the enactment of statutes, and 
its effect wpon the definition of a statute. 


Both the Great Charter and Bracton’s Treatise 
had made it clear that the council of the nation ought 
to be consulted as to the passing of laws. But this 
was then but a vague restraint upon the crown, 
because the manner and form in which the nation 
should be consulted was uncertain; and so, as we 
have seen, the line between legislative and merely 
administrative acts was not clearly drawn. It is 
the growth of the legislative power of Parliament 
which gradually draws a distinct line between these 
two kinds of acts. But this was a gradual process. 
In Edward I’s reign a Parliament was as yet a very 
new institution. The term ‘ Parliament’, as Mait- 
land has told us, means rather a discussion or a 
colloquy than a body of persons. But gradually 
the word is appropriated to the colloquies which 
the king has with the estates of the realm ; and so 
the word comes to be applied, not to the colloquy, 
but to the body of men summoned to confer. In 
Edward I’s reign a Parliament seems to be regarded 
as a large meeting of the king’s council, afforced 
by elected representatives from the counties and 
boroughs. Petitions are presented ‘at’ the Parlia- 


1 Works (ed. Spedding), vii. 623. 
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ment to the king and council. It is the council 
which is, in Maitland’s words, ‘the core and essence 
of the Parliament.’ It is therefore not surprising to 
find that it is the king and council in Parliament 
who really make the laws. As late as 1349 it was 
said in a Year Book of Edward III’s reign, that 
‘the king makes the laws with the assent of the 
peers and the commons, and not through the 
instrumentality of the peers and commons’.* The 
consent of the commons was not then regarded as 
indispensable—several important statutes, among 
others Quia Emptores, were made before the 
Commons appeared. The chief justices still had, 
as members of the council, a voice in the making 
of laws—‘ do not gloss the statute’, said Hengham 
C.J. to counsel in 1305, ‘ we know it better than you 
do because we made it’; and in another case, two 
years later, Brabazon J. said that he would advise with 
his companions as to the meaning of another statute, 
as they were at the making of it. But perhaps the 
instance in which this claim of the judges to interpret 
statutes, rather by reference to the intentions of the 
Legislature, than by the words of the statute, has 
had the most permanent effect, is the manner in 
which, by his interpretation of the statute De Donis 
Conditionalibus, Bereford C.J. affected the whole 
future history of the estate tail. Mr. Bolland has 
pointed out* that the words of the statute only 
Y. B. 22 Ed. ITI, Hil., pl. 25. 

‘ i 33-5 Ed. I (R.§.), p. 83. 3 Tbid., p. 584. 


1 
2 
& 5 id. I (8S. 8.), (1311-12), pp. xxv—xxix. 
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restrict alienation by the first donee. But Bereford, 
evidently having in his mind the old gifts in frank- 
marriage, ruled that the framers of the statute 
meant to bind the issue to the fourth degree, and 
that it was only through negligence that they 
omitted to insert express words to that effect— 
a ruling which shortly after led to the decision that 
the whole series of the issue ad infinitum was re- 
strained. This seems to us to be a very extraordinary 
way of interpreting a statute; but it was not so 
extraordinary in the days when the Judicature, the 
Executive, and the Legislature were not so separate 
as they afterwards became. 

Since it was the king, acting on the advice of his 
council or of Parliament, who initiated legislation 
and framed the laws, it did not appear anomalous 
that he should act upon the information of any 
considerable body of his subjects, such as, for 
instance, the merchants and the clergy. And in fact 
we find that laws were made on the petitions of both 
these classes. And, as the king was clearly the 
executive authority, we get ordinances, the legis- 
lative force of which it is difficult to estimate. Thus, 
at the beginning of the fourteenth century, though 
Parliament had definitely made its appearance, it 
would have been difficult to give a very precise 
answer to the whereabouts of the legislative power 
in the state. We might say, as was said in 1322," 
that a statute ought to be enacted with the common 
consent of the estates of the realm. But this leaves 

1 Statutes (R. C.), i. 189. 
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very much at large the question what is common 
consent, and the question of the manner in which 
a statute differs from a mere ordinance. It is the 
action of Parliament in the fourteenth and fifteenth 
centuries which gradually clears up these difficulties. 
In the first place, it gradually separates those enact- 
ments to which it has consented from those to which 
it has not consented. In the second place, it gradu- 
ally asserts a right to the initiation of legislation, 
and a control over the manner in which a statute 
is framed. 

(i) Parliament gradually separates those enact- 
ments to which it has consented from those to which 
it has not consented, by preventing ordinances 
enacted on the petition of outside bodies, such as 
the clergy or the merchants, from being reckoned 
as statutes, unless they received its approval. Thus 
enactments made on the petition of Parliament were 
distinguished from enactments made without such 
petition. This, however, did not completely dis- 
tinguish statutes from mere ordinances. It is true 
that, as to some enactments, there can be no ques- 
tion. They are entered on the Statute Roll. But 
we shall see that some enactments, not entered on 
the Roll, have been received as statutes, because 
they have obviously received the consent of king, 
lords, and commons. In fact there were at this 
period no formal tests of this kind. The difference 
between statutes and mere ordinances did not turn 
solely upon the question whether they were assented 
to by all the estates of the realm. A good deal 
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depended upon the question whether the enactment 
was intended to make a permanent and deliberate 
change in the law, or whether it was intended to be 
somewhat in the nature of an experimental pro- 
vision. In fact, it is difficult to be quite sure of 
the exact contents of the medieval statute book, 
because much depended upon the intentions of king 
and Parliament ; and their intentions were not always 
expressed. 

(ii) Some of these difficulties were solved by the 
assertion on the part of Parliament of a claim to the 
initiation of legislation, and to a control over its form. 
In the fourteenth and at the beginning of the fifteenth 
century it was, as we have seen, the king and his 
council who framed and enacted the statute upon 
the petition of Parliament. But, as the fourteenth 
century advanced, the initiation of legislation gradu- 
ally passed from the crown to the commons, and some- 
times to the lords. Under these changed conditions, 
the practice of allowing the king to frame the text 
of the law upon the petition, was found to possess 
serious inconveniences. Some petitions might be 
simply allowed to slide. To others many things 
might happen in the course of their conversion into 
a statute. A saving clause might be inserted in the 
statute which would go far to nullify its effect, or 
there might be no provisions in it providing a 
machinery for its enforcement. The king might add 
clauses to it which wholly changed its scope—some- 
times, even, he purported to make statutes founded 


on no precedent petition whatever. The frequency 
3059 H 
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of complaints of malpractices of this kind shows that 
they cannot all have been baseless. Henry V was 
obliged to reply, to what is perhaps the earliest 
English petition in Parliament, that ‘fro hensforth 
nothyng be enacted to the peticions of his comune 
that be contrarie of hir askyng, wherby they shuld 
be bounde withoute their assent’. The terms of the 
petition show that the commons were beginning to 
claim for themselves a share in the legislative power. 
They claim to be ‘as well assenters as peticioners ’. 
The effectual means by which they made good this 
position was a change in the mode of enacting 
statutes, which became general in Henry VI’s reign. 
It was the custom of the king, when he initiated 
legislation, to introduce complete bills to which the 
estates of the realm gave their consent. This practice 
was adopted by private petitioners, by the commons 
in the case of money bills, and finally by lords and 
commons in all cases where legislation was initiated 
by them. To these bills the king either consented or 
declined to consent. At about the same time, _ 
a change in the form of the enacting words empha- 

sized the position which both lords and commons 
had secured as partners in the work of legislation. 
Statutes are made not by the king, at the request of 
the lords and at the petition of the commons, but 
‘by the authority of Parliament’. This phrase 
first appears in 1433, and, from the year 1445, it 
becomes a regular part of the enacting words. The 


form used in Henry VII’s reign is substantially that 
used at the present day. 
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Redlich * has pointed out that it was the adoption 
of this procedure by bill which ‘completed the 
Parliamentary edifice’. That the edifice was thus 
completed, and that statutes were differentiated 
from other enactments by the fact that they had 
the authority of Parliament, was due in no small 
degree to that alliance between Parliament and the 
lawyers, which, by placing at the service of both 
Houses the technical skill of the lawyers, had 
enabled the High Court of Parliament to develop 
into an effective legislative assembly. 

The machinery of legislation had thus reached its 
final form at the close of the medieval period. But 
though it had become quite clear that the king could 
not make a statute, he had not lost all his legislative 
power. He still possessed the power to make ordi- 
nances or proclamations. In fact this subordinate 
legislative power was not peculiar to the king. It 
belonged to many medieval communities—manors, 
hundreds, or boroughs—all of which then performed 
various governmental functions. The fact that 
Brooke in his Abridgement could class together cases 
relating to the by-laws of these communities, and 
cases relating to royal proclamations, is very signifi- 
cant of the effect of the rise of the legislative power 
of Parliament upon the king’s power to legislate. 
But though royal proclamations had become com- 
parable to by-laws in respect of their subordination 
to statute law, they were of vastly greater impor- 
tance. The power to issue them was a jealously 

1 Procedure of the House of Commons, i. 19-20. 
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guarded prerogative. It was a grave offence for any 
subject to assume to exercise it, as Serjeant Knightly 
found when, in Henry VIII's reign, he attempted 
to anticipate a nineteenth-century statute, by 
issuing a proclamation that the creditors of his 
testator should send in their claims against the estate. 
But all through the Tudor period the extent of this 
prerogative was very ill defined. This was due to 
two causes. In the first place, the vague powers of 
the medieval king had never been expressly curtailed. 
No doubt the logical consequence of the rise of the 
legislative power of Parliament was a limitation 
upon the king’s power to legislate; but it was an 
indirect and therefore a vague limitation. In the 
second place, the growth of the modern state necessi- 
tated a constant and minute regulation by the 
central government of the activities, both of the 
individual, and of various parts of the body politic ; 
and this obviously necessitated an extensive use of 
royal proclamations. ‘When the common state or 
wealth of the people require it,’ it was said in the 
Star Chamber,’ ‘the king’s proclamation bindes as 
a lawe and neede not staye a Parliamente.’ 

Thus the question of the king’s power to legislate 
by proclamation was one which needed definite 
settlement. On the one hand, no one desired to 
give the king power to overturn by proclamation 
the existing machinery of law and government, and 
to alter radically the rights and duties of the subject. 
On the other hand, it was clearly necessary that the 

* Hawarde, Les Reportes, pp. 328-9. 
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king’s proclamations should be obeyed. The exist- 
ing law was obscure; and the inconvenience of 
this obscurity was not likely to be overlooked by 
Henry VIII, who was remarkable for his political pre- 
science. His statute of Proclamations! was a very 
able attempt by king and Parliament to deal with the 
problem in a manner which commended itself to the 
public opinion of the day. The safeguards by which 
the Act was accompanied, and the use which Henry 
made of it, prevent us from regarding it as anything 
in the nature of a ‘lex regia’. Rather it was an 
attempt to deal with a constitutional problem in 
a manner satisfactory to the king and the subject. 
The king got his large powers to legislate by procla- 
mation recognized, and put upon a firm basis. But 
his proclamations must have the consent of his 
council; the death penalty could not be inflicted 
for their breach; and the range of subjects with 
which they could deal was limited by the proviso 
they were not to affect rules of the common law, 
existing Acts of Parliament, or rights to freehold. 
The Act was repealed in the first year of the following 
reign; and this meant that the king’s power to 
legislate by proclamation again relapsed into its old 
obscurity. Proclamations were somewhat more 
extensively used by Henry’s successors than by 
Henry himself. But no large changes in the law 
were made by their means. In fact, the extent to 
which they could be legally used was never finally 
settled in the sixteenth century, because the Tudors 
4-31 Hens VIL; 6.8; 
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made go tactful a use of their powers that no 
demand for the settlement of this question was 
raised. 

The clear-cut theories of the first Stuart king as to 
the extent of his prerogative, and the attempts which 
he made to carry his theories into execution, brought 
this, amongst other constitutional questions, to the 
front. In 1610 the Commons complained that 
‘proclamations have been of late years much more 
frequent than heretofore, and that they are extended 
not only to the liberty, but also to the goods inheri- 
tances and livelihood of men . . . by reason whereof 
there is a general fear conceived . . . that proclama- 
tions will by degrees grow up and increase to the 
strength and nature of laws’. Coke was consulted 
as to the answer to be given to this remonstrance ; 
and his answer, contained in the Case of Proclama- 
tions,’ permanently settled the sphere in which they 
were operative. They could not vary statute or 
common law; and, by means of them, the king 
could only effect those things which by his preroga- 
tive he was allowed by law to effect. 

Thus we reach the modern definition of a statute 
as a source of law. We must now consider the 
manner in which these statutes have been brought 
to the knowledge of the king’s subjects, and the 
various editions and abridgements of the statutes— 
in other words, the literature of the statutes. 


1 (1611) 12 Co. Rep. 74. 
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(3) The publication and the literature of the statutes. 


It was laid down by Thorpe C.J. in 1366! that, 
strictly speaking, there was no need to publish 
a statute, ‘for’, he said, ‘so soon as Parliament has 
concluded anything the law presumes that all know 
it, since Parliament represents the whole body of 
the kingdom’. But it was felt that, at least the more 
important legislative innovations, should be made 
known ; and measures were taken for their publica- 
tion in shire and borough. Moreover, members of 
Parliament were expected to give some account of 
their doings to their constituents. This practice 
lasted until the latter part of the seventeenth 
century, and to it we owe the valuable series of 
letters which Marvell wrote to his constituents in 
Charles II’s reign. 

The question of the literature of the statutes 
raises more complex questions. We have seen that, 
though the increasing share taken by Parliament in 
the work of legislation was gradually drawing a line 
between legislative and administrative enactments, 
this was a gradual process. For this reason there is 
still considerable obscurity as to the exact number 
of documents which can be dignified by the name 
of statute. 

About some documents there can be no question. 
These are the documents entered upon the Statute 
Rolls. The earliest of these rolls now extant (called 
the Great Roll of the Statutes) begins with the 


1 Y, B. 39 Ed. III, Pasch., p. 7. 
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Statute of Gloucester, 1278. From 1278 to 1468, 
with an interruption from 1431 to 1445, there are 
six of these rolls in a regular series. There is some 
reason for supposing that similar rolls once existed 
as late as 1489; but there is no evidence that any 
rolls of a later date ever existed. The place of the 
Statute Rolls was taken by (i) Enrolments of Acts 
of Parliament certified and delivered into Chancery— 
a continuous series from 1483 till the present day ; 
or (ii) by the original Acts, i.e. the bills ‘ as engrossed 
after being brought into Parliament, and in the state 
in which, after such engrossment, they passed both 
Houses and received the royal assent’. These exist in 
an almost regular series from 1497 to the present day. 

It is with regard to the medieval period that the 
greatest uncertainty has existed as to the contents 
of the Statute Book. The Statute Rolls themselves 
are neither accurate nor perfect. Many documents 
not upon the Statute Roll have been recognized as 
possessing statutory validity. ‘Acts of Parliament’, 
says Coke, ‘are many times in form of charters or 
letters patent’ ;* and the dicta in The Prince’s Case ? 
seem to go almost the length of deciding that any 
instrument to which the king, lords, and commons 
appear to have assented is a statute. But it is clear 
that there are many entries upon the Parliament 
Rolls which comply with this test, and yet have 
never been comprised in any collection of the 
statutes ; ard the Record Commissioners found that, 


1 Second Instit. 525. 
® (1605) 8 Co. Rep. 19, 20, 20 b. 
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if they included all such documents, they would have 
overweighted their collection with an unmanageable 
mass of material. Matters were not mended when, 
at the close of the medieval period, the printed 
editions of the statutes began to appear. The 
editors and publishers of various complete editions 
of the statutes included in their collections many 
documents taken from the Rolls of Parliament and 
other sources. None of these editions was officially 
authentic. In fact, English law knew neither an 
officially authentic collection of the statutes, nor, 
as we shall see, an officially authentic series of reports. 
Lawyers were dependent for their knowledge of the 
contents of the Statute Book upon judicial dicta, 
books of authority, and the work of private persons 
such as Pulton, Cay, Hawkins, and Ruffhead. In 
fact, in the absence of official publications, the 
learning of the bar, and the enterprise of the law 
publisher, employed upon the Statute Book, and, 
as we shall see, upon the reports, have exercised 
a very real censorship upon the sources of English 
law. 

The inconvenience of such a state of things was 
so obvious that proposals were made at different 
periods for the compilation of an officially authentic 
edition of the statutes. Edward VI in 1551, though 
only a boy of fourteen, criticized the state of the 
statute law. In the reign of Elizabeth the Lord 
Keeper, Sir Nicolas Bacon, proposed a scheme for 
such an edition. His more eminent son proposed 


a similar scheme for revising the statute law. ‘The 
3059 I 
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same project was recommended by James I; and 
some steps were taken to carry it out. Under the 
Commonwealth and after the Restoration similar 
proposals came to nothing. Thus it happened that, 
at the beginning of the nineteenth century, the 
Record Commissioners found great difficulties in 
deciding upon the title of many documents to possess 
legislative authority. In compiling their edition 
they had recourse to the Statute Rolls, to the 
Inrolments of Acts, to Exemplifications and Tran- 
scripts by Writ, to the original Acts, to the Parlia- 
ment Rolls, to the Close, Patent, Fine, and Charter 
Rolls, to books of record, and to various books and 
MSS. not of record. From these sources they took 
all such documents as appeared to be entitled to 
the status of statutes; and, in addition, they in- 
serted all such instruments as had been inserted in 
previous editions of the statutes—thus giving weight 
to the ‘ general received tradition’ which, as Hale 
says,! may be accepted in the absence of better 
evidence. 

The work of the Commissioners goes as far as the 
last year of Anne’s reign. It is vastly superior to 
any other edition, and the only one that can be 
relied upon for historical purposes. Its main defects, 
as Mr. Plucknett has pointed out,’ are that there is 
no information given as to the date and value of 
the MSS. used; that the arrangement is not always 

1 History of the Common Law (6th ed.), p. 19. 


2 Statutes and their Interpretation in the Fourteenth Century, 
pp. 13-19. 
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strictly chronological—some statutes being classed 
as undated when there is good evidence as to their 
date, and in other cases dates being affixed without 
sufficient evidence; and that, through adherence 
to the traditional translation, the translation printed 
is not always an accurate version of the printed text. 
I have elsewhere pointed out that a mistranslation 
of chapter 46 of the Statute of Westminster IT?! as 
to rights of common, has affected its interpretation, 
and therefore the modern law on this subject. A 
new edition of the first volume of the Record Com- 
missioners’ work, embodying the results of modern 
historical research, seems to be called for. 

The Record Commissioners disclaimed any ad- 
judication upon the question of the authority 
possessed by any instrument inserted in their 
collection. It is clear, however, in spite of this 
disclaimer, that the fact that an instrument finds 
a place in their collection raises some presumption 
in its favour. At any rate their work has formed 
a basis for the proceedings of the Statute Law 
Committee, and the passage of the Statute Law 
Revision Acts, which are still doing much to clear 
up the obscurity which has hung so long about the 
earlier pages of the Statute Book.” 

Before I pass on to the next part of this chapter, 
I must say a word about the abridgements of the 
statutes—i.e. abstracts of the statutes arranged 

1 13 Ed. I, st. 1, c. 46; Hist. Eng. Law, iii. 148-9. 

2 On these matters see Ibert, Legislative Methods and Forms, 
pp. 24-6, 57, and Chap. IV. 
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under alphabetical heads. In the next chapter 
I shall deal with similar abridgements of the Year 
Books, and the somewhat remarkable history of 
abridgements in general. At this point we must 
confine ourselves to the statutes. The earliest 
abridgement ever printed was an abridgement of 
the statutes. It was entitled a ‘ Vieux Abridgment 
des Statutes ’, and was printed by Lettou and Mach- 
linia in or before 1481. Its name correctly describes 
its character. The latest statute abridged is of the 
year 1455, so that it was already old when it was 
printed. During the sixteenth century the activity 
of the Legislature created a considerable demand for 
these abridgements. The two most important were 
those of William Rastell—a judge of the Queen’s 
Bench under Mary—which was published in 1533, 
and an abstract of all the statutes printed by Pulton 
—a member of Brasenose College and Lincoln’s Inn 
who devoted his life to editing the statutes—which 
was published in 1560. Both books went through 
many editions. They were succeeded by similar 
works by Wingate in 1642, by Manby in 1667, by 
Keble in 1676, and by Cay in 1739. We must now 
turn from the form in which the statutes have come 
down to us in MS. or in print, to their contents. 


(4) The periods in which the statutes have been 
specially important in the history of the law, and their 
relation to the development of legal doctrine. 

A glance at the statute book is sufficient to show 
that, from the days of Edward I onwards, the stream 
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of statutes has been continuous, and that very many 
of these statutes have had permanent effects on the 
development of legal doctrine. But, looking at our 
legal history as a whole, it is equally clear that some 
periods have been periods of greater legislative 
activity than others, both in respect to the bulk of 
legislative output, and in respect to its importance 
in the development of legal doctrine. Let us look, 
firstly, at the periods in which statutes have been 
especially important in the history of the common 
law ; and, secondly, at the relation of these statutes 
to the development of legal doctrine. 

(i) I think that it would be true to say that the 
periods in which the statutes have been especially 
important in the history of legal doctrine are the 
reign of Edward I, the Tudor period, the Stuart 
period, and after the Reform Act of 1832. 

The statutes of the reign of Edward I travel over 
the whole field of law—procedure, real property, 
criminal law, constitutional law—amending and 
constructing. There are the fifty-one chapters of 
the Statute of Westminster I (1275), and the fifty 
chapters of the Statute of Westminster II (1285), 
which included among other things the statute de 
Donis Conditionalibus, and the statute for the issue 
of writs in consimili casu. The Statute of Gloucester 
(1278) devised improved remedies for the termor, 
and fixed the competence of the local courts. The 
statute de Viris Religiosis (1279) introduced the law 
as to mortmain; and the statute Quia Emptores 
(1290) settled the question of the power to alienate 
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land held for an estate in fee simple. The statutes 
of Quo Warranto of the same date are important 
in the history of the franchise jurisdictions. In 1297 
came the constitutional crisis which produced the 
confirmation of the Charters, and the historically 
apocryphal statute de Tallagio non Concedendo. 
With these documents should be mentioned the 
Articuli super Cartas of 1301, which included another 
confirmation of the charters, an enactment on the 
subject of conspiracy, and other clauses. The 
statute of Carlisle (1306-7), directed against the 
practice of sending money out of the kingdom by 
religious houses, began the series of statutes directed 
against the anti-national practices of ecclesiastics, 
which culminated in the statute of Praemunire of 
Richard IVs reign. 

These are some of the most important of Edward I’s 
statutes ; but they are by no means the whole list— 
there are many others less comprehensive in character. 
Hale, in his History of the Common Law, says of 
this legislation that, 

“Upon the whole matter, it appears that the very 
scheme, mould, and model of the common law, especially 
in relation to the administration of common justice 
between party and party, as it was highly rectified and 
set in a much better light and order by this king than his 
predecessors left it to him; so in a very great measure 


it has continued the same in all succeeding ages to this 
day.’ 


And Maitland approves of this verdict. He says,” 


1 History of the Common Law (6th ed.), p. 194. 
2 Constitutional History, pp. 19-20. 
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‘for anything with which we may compare Edward’s 
statutes we must look forward from his day to the days 
of the Reform Bill. . .. The main characteristic of Edward’s 
statutes is that they interfere at countless points with the 
ordinary course of law between subject and subject. They 
do more than this—many clauses of the greatest impor- 
tance deal with what we should call public law—but the 
characteristic which makes them unique is that they enter 
the domain of private law and make vast changes in it. 
For ages after Edward’s day king and parliament left 
private law and civil procedure, criminal law and criminal 
procedure, pretty much to themselves. Piles of statutes 
are heaped up—parliament attempts to regulate all 
trades and all professions, to settle what dresses men may 
wear, what food they may eat—ordains that they must be 
buried in wool—but we may turn page after page of the 
statute book of any century from the fourteenth to the 
eighteenth, both inclusive, without finding any change 
of note made in the law of property or the law of contract, 
or the law about thefts and murders, or the law as to how 
property may be recovered or contracts may be enforced, 
or the law as to how persons accused of theft or murder 
may be punished. Consequently in Hale’s day and in 
Blackstone’s day, a lawyer whose business lay with the 
common affairs of daily life had to keep the statutes of 
Edward I constantly in his mind; a few statutes of 
Henry VIII, of Elizabeth, of Charles II he had to remem- 
ber, but there were large tracts of past history which had 
not supplied one single law which was of any importance 
to him in the ordinary course of his business. To a certain 
extent this is true even now, even after the vigorous 
legislation of the last sixty years.’ 


In the fourteenth and fifteenth centuries the 
statutes do not, as in Edward I’s reign, mark out 


the guiding lines of future legal development. It 
is true that we meet with some statutes of this 
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kind—conspicuous instances are Edward IIIs 
statute of treason, and the statutes of Labourers, 
which, as we shall see, were the basis of the Tudor 
legislation on the law of employer and workman. 
But, for the most part, the Statute Book is interest- 
ing as marking changes in social, constitutional, and 
political conditions. The statutes cease to regulate 
continuously the development of the rules of private 
law. ‘They intervene occasionally when, as Sir 
Courtenay Llbert has said,' ‘the development of 
common law rules has failed to keep pace with 
changes in social and economical conditions’, or, 
‘when a too servile adherence to precedents has 
forced those rules into a wrong groove’. So far as 
purely legal doctrine is concerned, they amend and 
modify, rather than govern, the technical develop- 
ment of the law. 

The fact that the age of the Tudors was the 
transition period from medieval to modern neces- 
sarily makes the legislation of this period very 
important. In the first place, there are the important 
statutes of Henry VIIVs and Elizabeth’s reigns 
which established the English Church on a new basis, 
and regulated the future relations of church and 
state. In the second place, there are the statutes 
which incorporated Wales with England, and settled 
its judicial system. In the third place, there are 
a group of statutes which set up new administrative 
courts, such as the courts of Wards and Liveries and 
the court of Augmentations, and which improved 


1 Legislative Methods and F orms, p. 6. 
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the machinery of existing courts. In the fourth 
place, there is a large group of statutes which, by 
piling new duties on the justices of the peace, and 
by making the parish a unit of local government, 
established the machinery of local government 
which lasted till the reforms of the nineteenth 
century. In the fifth place, what is perhaps the 
largest group of the Tudor statutes relates to com- 
merce and industry. The legislation upon this topic 
covers a very wide field. It includes such matters 
as the organization of trade, foreign and domestic, 
the policy pursued by the state in relation to agri- 
culture, the regulation of the rights and duties of 
employers and workmen, and the creation of the 
poor law. And though this legislation is concerned 
rather with the regulation of the new social and 
economic conditions than with the development 
of legal doctrine, it has in course of time given rise 
to important branches of legal doctrine. Thus we 
must look for the origins of our patent law to the 
Tudor monopolies, and the manner in which they 
were dealt with by the common law and by the 
statute of James I’s reign passed to regulate them ; 
and the regulation of the rights and duties of 
employers and employed, resulted in the formation 
of a national code as to apprenticeship and con- 
ditions of employment, many of the features of 
which lasted till the industrial revolution of the 
nineteenth century. In the sixth place, the legis- 
lation upon the criminal law, and upon topics of 


private law, though by no means negligible, is not 
3059 K 
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very important. The only statutes of first-rate 
importance on the latter topic are the Statutes of 
Uses and Wills. And we should do well to remember 
that it was the effect of the Use upon the royal 
revenue from the incidents of tenure which was the 
main cause for the enactment of the Statute of Uses ; 
while the enactment of the Statute of Wills was 
caused directly by the resentment of the land- 
owning classes at being deprived by the Statute of 
Uses of the power of making a will of land, and 
indirectly by the political and economic changes 
which strengthened and accelerated existing ten- 
dencies to eliminate feudal ideas from the land law, 
and to make it merely a branch of property law. 
The legislation of the Stuart period is almost 
entirely constitutional in its interest. Then were 
passed the enactments which. settled the law of the 
constitution on its modern basis. In the early 
Stuart period the Petition of Right, and the legis- 
lation of the first years of the Long Parliament— 
especially the Acts which secured Parliamentary 
control over taxation direct and indirect, and the 
Act which, by abolishing the Star Chamber and 
other prerogative courts, stopped the growth of 
a system of administrative law. In Charles II’s 
reign we get the Habeas Corpus Amendment Act— 
the best security for the liberty of the subject ever 
devised. After the Revolution we get the Bill of 
Rights and the Act of Settlement, which summed 
up the results of this century of constitutional 
conflict. The only statutes dealing with matters of 
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purely private law, which are both of first-rate and 
of permanent importance, are James I’s Statute of 
Limitations—the first general statute on this im- 
portant topic, and the principal statute governing 
this branch of the law at the present day ; the statute 
abolishing the military tenures; and the Statute of 
Frauds. 

In fact it would I think be true to say that both 
in the Tudor and the Stuart period the direct action 
of the Legislature is most marked in the sphere of 
public or semi-public law. This, as we have seen, 
was the opinion of Hale which Maitland endorses ; 
and the sweeping changes proposed during the 
period of the Commonwealth, sufficiently illustrate 
the truth of this verdict. But the legislation actually 
passed during the Commonwealth period did very 
little to effect the many reforms in private law which 
were long overdue; and the Revolution did less. 
Indeed, it was inevitable that the Revolution should 
be accompanied by very little legislative reform ; 
for it was effected by a coalition of parties which 
worked with the lawyers. But when we look at 
the list of anomalous and absurd rules, which were 
*marked for destruction during the Commonwealth 
period, it is impossible not to regret that the Revo- 
lution statesmen did not complete the destruction 
of some of them. It would certainly have been 
beneficial to English law if such anomalies as the 
peine forte et dure, the benefit of clergy, and trials by 
battle and compurgation, had been removed; and 
if the cumbersome forms of such proceedings as 
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fines and recoveries, and the action of ejectment, 
had been replaced by a simpler procedure. But 
there is also another side to the picture. A govern- 
ment sufficiently in earnest in the cause of law reform 
to abolish these anomalies would not have limited 
its activities to this work. It would have wished to 
recast and restate many branches of law; and such 
a recasting and restatement would not then have 
been beneficial to the development of English law. 
At this period the development of the rules of modern 
English law from their medieval bases had begun, 
but it had only just begun. These rules were not 
in a condition to be recast and restated; for they 
were as yet both rudimentary and scanty. Time 
was needed for their elaboration. In fact, just as 
the internal peace of the eighteenth century was 
needed to enable the country to settle down, and 
accustom itself to constitutional government; so 
it was needed to enable the development of the rules 
of our modern law to proceed smoothly and con- 
tinuously. The continued existence of the many 
anomalous survivals which disfigured the law must 
be suffered, that its stability and orderly develop- 
ment might be secured. When our modern constitu- 
tion had been evolved; when the modern rules of 
law had been more fully developed ; then would be 
the opportunity to take in hand, with greater know- 
ledge and deliberation, those reforms which, amid 
the passion and turmoil of the seventeenth century, 


it had been possible to foreshadow, but impossible 
to effect. 
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At the end of the eighteenth century three factors 
were making for a revolution in men’s ideas as to 
law and government, and the proper sphere of 
legislation ; and this revolution in ideas separates 
the eighteenth century from us by as deep an intel- 
lectual gulf as the sixteenth century is separated from 
the Middle Ages. These three factors were the 
industrial revolution, the influence of the ideas propa- 
gated by the French Revolution, and the influence 
of the ideas propagated by Bentham and his school. 
Firstly, the industrial revolution made the govern- 
mental institutions of the eighteenth century, both 
central and local, wholly inadequate to cope with the 
new problems brought into being by the new indus- 
trial conditions. Secondly, the ideas propagated 
by the French Revolution familiarized men with 
_a new theory of government by the people and for 
the people, and with the idea of changing directly 
laws and institutions which were oppressive or 
inconvenient. It is true that the first effect of these 
ideas upon England was to create a feeling of 
repulsion ; and so to turn the energies of the country 
to repressive legislation directed to prevent the 
spread of revolutionary principles in England, and 
to legislation directed to bring to a successful issue 
the war against Napoleon. But when the war was 
over, its burdens, and the evils which followed from 
the growing unsuitableness of the government and 
the law to the new industrial and social conditions, 
produced a growing clamour for radical change ; 
and, though in some respects the law was reformed 
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and humanized, for the most part the agitation for 
change was met by repressive legislation, such as 
the Six Acts and the Combination Acts. The result 
was that when the change came it was the more 
complete, both because it was long overdue, and 
because it came in a period which was familiar with 
creat legislative changes. Thirdly, the influence of 
Bentham is apparent in the law reforms of the first 
three-quarters of the nineteenth century. He was, 
as Mill has said, the great questioner of things 
established; he taught men to submit the laws of 
their country to the test of utility; and he was 
ready with practical suggestions as to what should 
replace the laws which he condemned. Thus he gave 
the law reformers of his day an ideal and a pro- 
gramme. The Reform Act of 1832 brought into 
power the men who had been trained in Bentham’s 
school of thought. The result was that a new spirit 
of criticism was infused into the attitude, both of 
the public at large and of the lawyers, towards the 
law; and, if we look at the results of Bentham’s 
teaching from this point of view, we shall see the 
truth and justice of Maine’s remark that Benthamism 
to the English legal system was the counterpart of 
what the theory of the jus naturale was to the Roman 
system. Just as the Stoic theory of jus naturale 
taught the Roman lawyers to be dissatisfied with the 
antiquated and cumbersome rules of the jus civile, 
so Bentham’s theories taught English lawyers to be 
dissatisfied with the antiquated and cumbersome 


1 Ancient Law, p. 79. 
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rules of the existing English law. At the same time 
Bentham and his school fully accepted Hobbes’s 
theory of sovereignty, and advocated the use of the 
sovereign Legislature as the best way of effecting 
those extensive law reforms which the principle of 
utility demanded. It is, therefore, not surprising 
that the nineteenth century is pre-eminently the era 
of legislation—introducing things new and over- 
hauling things old. It is not within the scope of this 
book to go into details ; and it is the less necessary 
since the varying aims of this legislation has been 
analysed in Dicey’s brilliant lectures on Law and 
Opinion. 

(ii) I must turn to the more general question of the 
relation of the statutes to the development of legal 
doctrine. From this point of view we must divide 
the statutes into different classes. In the first place, 
there are statutes passed to promote some temporary 
object, such as the adjustment of a tariff, or to guard 
against some purely temporary emergency, which 
leave no trace at all upon legal doctrine. In the 
second place, there are statutes passed to introduce 
some new permanent idea into the legal system. 
These give rise to very important bodies of legal 
doctrine. We may take as instances of older statutes 
of this type the Statute of Uses and the Statute of 
Frauds. As instances of modern statutes of this 
type we have such Acts as the Companies Acts and 
the Workmen’s Compensation Acts. In the case of 
these modern statutes, the legal doctrine which has 
resulted from their working is generally codified 
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later in a Consolidation Act—the Legislature recog- 
nizes that a very much more satisfactory Act is 
possible, when the new idea embodied in the original 
Act has been submitted to the test of contact with 
the facts of concrete cases fought out in the courts. 
In the third place, there are a large mass of statutes 
which simply amend the law which has been evolved. 
by the lawyers. Some of our most important consti- 
tutional statutes—the Petition of Right, the Habeas 
Corpus Act of 1679, and the Bill of Rights, are Acts 
of this kind ; and in all branches of the law, criminal 
and civil, the number of similar Acts is very large. 
In the fourth place, there are our modern codifying 
Acts such as the Bills of Exchange Act, the Sale of 
Goods Act, and the Partnership Act, which merely 
put into statutory form the law made by the lawyers. 

Now, if we look at our statute law from this point 
of view, we cannot help recognizing that it both pre- 
supposes and relies upon a large background of 
lawyer-made law. Just as the most valuable part 
of Roman law, the part which has given it its large 
influence on the history of Western Europe, is the 
Digest ; so the most valuable part of English law, 
the part which has made it the only rival of Roman 
law in the modern world, is the law made by the 
lawyers through the agency of cases and books of 
authority. The history of Roman law shows us 
that the reputation of a legal system may be 
heightened, but that it cannot be wholly marred by 
the edicts of despotic emperors. This is a comfort- 
able thought for lawyers who live under the sway 
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of a despotic democracy. For though the folly of 
a despotic democracy may equal or even exceed that 
of a despotic emperor, its ability and its capacity 
to pursue a steady policy can never rise to the level 
reached by such rulers as Justinian or Antonines, 
as Henry II, Edward I, or the Tudors. The per- 
manent reputation of a legal system is made or 
marred by its lawyers; and it is the labours of the 
lawyers which have made the English legal system 
one of the great legal systems of the world. The 
history of their activities, as seen in the sources and 
literature of our law, will be the subject of the 
ensuing chapters. 

[Further information on some of the topics treated of in this 
chapter will be found in the author’s History of English Law, as 
follows: the attitude of lawyers to statute law, vol. ii. 441-6, 
vol. iv. 184-90; the development of the medieval Parliament, 
vol. ii. 429-34 ; the machinery for the enactment of statutes, 
vol. ii. 435-40; the power to issue proclamations, vol. iv. 99- 
104, 296-7 ; the literature of the statutes, vol. ii. 419-29, vol. iv. 
307-13, vol. vi. 312-13 ; the legislation of Edward I’s reign, vol. ii. 
299-302 ; the legislation of the fourteenth and fifteenth centuries, 
vol. ii. 446-84; the legislation of the Tudor and early Stuart 
period, vol. iv. 307-539; the legislation of the later half of the 
seventeenth century, vol. vi. 313-411; the legislation, actual and 
proposed, of the Commonwealth period, vol. i. 428-34, vol. vi. 
412-30.] 
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In this chapter I shall give some account of the 
most important of all the professional sources of 
our law—the Year Books, the Law Reports, and the 
Abridgements. I shall deal first with the Year 
Books and the Law Reports, and then go on to say 
something of the Abridgements and their history. 


The Year Books and Law Reports 


The fact that the main body of English law has 
been built up principally through the agency of 
cases decided in the courts, and reported by lawyers 
for the use of lawyers, is peculiar to our system of 
law, and to systems which have been derived from 
it, or have come under its influence. We have seen 
that Bracton had recognized that a knowledge of 
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cases decided by the courts was essential to an 
understanding of English law; and that he used the 
plea rolls as the basis of his Treatise. But we shall 
see that plea rolls were not accessible to lawyers ; 
and that they did not contain all the information 
needed by the lawyers. And so the lawyers, towards 
the end of the thirteenth century, saw that they 
must make reports for themselves. Moreover, the 
need for such reports was much increased by that 
change in the method of recruiting the bench, which 
began to be marked at that period. We have seen 
that the bench ceased to be staffed with men like 
Bracton, who had had some training in the civil and 
canon law, and began to be recruited from the 
eminent practitioners in the common law courts. 
Principles and rules derived from the civil and canon 
law ceased to be used to eke out the deficiencies of 
the common law ; and, since the principles and rules 
of the common law could only be learned by attend- 
ing to the decisions of the courts, reports of cases 
made by lawyers for lawyers became absolutely 
essential. This practice, therefore, of building up 
and elaborating the rules of law through the agency 
of decided cases, was the invention of the common 
lawyers. But it was so obvious, and so convenient 
a practice, that, from the seventeenth century 
onwards, it was applied to other courts which were 
originally outside the system of the common law, 
and to the decisions of the House of Lords. Thus, 
as soon as the court of Star Chamber began to 
develop into a regular court, the lawyers found it 
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necessary to make reports of its proceedings for their 
own information. Sir Simmonds D’Ewes, the editor 
of the Journals of the Elizabethan Parliaments, 
reported cases there; and we may conjecture that 
many other law students did the like. The fullest 
set of these reports, published under the editorship 
of Leadam, are by Hawarde. They run from 
January 1593 to February 1609. A few cases of 
1631-2 have also been published by the Camden 
Society ; there are some cases in Rushworth; and 
some in the regular reports. Probably if the Star 
Chamber had not ceased to exist in 1641, a bulky 
series of Star Chamber reports would be an essential 
part of every law library. Similarly, a few cases 
heard in the court of Chancery had, from the 
fifteenth century onwards, found their way into the 
common law reports—the Year Books, Brooke, 
Dyer, Coke, and many others. But it was not till 
the middle of the seventeenth century that the 
regular series of Chancery reports begins with 
Tothill’s Digest, the little book of Master Carew 
(his name is spelt Cary on the title-page), and the 
small collection of Choyce Cases in Chancery. In 
the latter half of the seventeenth ‘century collections 
of Chancery reports increased in number and size ; 
and, though reminiscences of the original character 
of equity induced some of the reporters to apologize 
for their publication, the chancellors recognized that 
they were necessary to help them to reach decisions, 
practitioners found it necessary to collect them, and 
publishers found that they had a ready sale. As 
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Nelson said in the preface to his reports, equity had 
become such artificial reason, that it would now be 
much easier for a lawyer to preach than for a bishop 
to be a judge of the court of Chancery. At the end 
of the eighteenth century regular reports of cases 
in the court of Admiralty and the ecclesiastical 
courts began to appear ; and, at the beginning of the 
nineteenth century, reports of cases decided by the 
Privy Council. The earliest reports of decisions of 
the House of Lords were a series published by Sir 
Bartholomew Shower in 1698. In his preface to 
the book, the author justified this new departure 
in law reporting, upon the ground that these reports 
would be instructive to the nobility—cases were 
then decided by the whole House of Lords, and not 
merely by a judicial committee thereof. But it soon 
appeared that their Lordships did not appreciate 
this desire to instruct them. The House voted the 
publication of these reports a breach of privilege ; 
and it is not till 1784 that the regular series of House 
of Lords reports begin. 

Thus case law contained in law reports has spread 
from the common law courts and the common law, 
to other courts and other bodies of law which were 
outside its sphere. Sir Frederick Pollock has re- 
marked, in his book on the Expansion of the Common 
Law,' on the power of the common law to impose its 
own conceptions on systems which have come into 
contact with it. The spread of law reports and case 
law to all the courts and bodies of law administering 

1 At pp. 16-19. 
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justice in England is a striking illustration of this 
phenomenon. 

The history of these reports falls chronologically 
into four periods—(1) the Year Books; (2) the 
reports of the sixteenth, seventeenth, and the first 
part of the eighteenth century ; (3) the period when 
law reporting was standardized, and regular series of 
reports of particular courts came into existence ; 
(4) the establishment of the Law Reports. 


(1) The Year Books. 


The Year Books are the law reports of the Middle 
Ages. From the reign of, Edward I to the reign of 
Richard IIT they stretch in a series which is almost 
continuous. In the reigns of Henry VII and VIII 
they become intermittent; and the last printed 
year book is of the Trinity term 1536. If we except 
the plea rolls, they are the only first-hand evidence 
we possess of the development of the law during the 
centuries which they cover. Some seven or eight 
years after the introduction of printing into England 
they began to be printed. At first the separate years 
were published separately or in groups. Late in the 
sixteenth century came the first collected edition. 
This, the so-called quarto edition in ten parts, was 
published between the years 1587 and 1609. With 
the exception of the reign of Richard II, it contained, 
with some omissions, the Year Books from Edward 
III to Henry VIII’s reigns. In 1679 this’ edition was 
reprinted, with the addition of the Year Books of 
Edward II’s reign, and Memoranda in Scaccario of 
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1-29 Edward I. Neither of these editions shows 
any signs of careful editing; and the edition of 1679 
was so badly printed that it is impossible to make 
sense of many of the cases. Nothing more was done 
for the Year Books till 1863, when the Rolls Series 
edition of the unpublished Year Books of Edward I 
and III’s reigns was begun, first under the editorship 
of Horwood, and then of Pike. They were the first 
editors of the Year Books to endeavour to obtain 
from the many extant manuscripts an intelligible 
text ; and Pike introduced the practice of collating 
the Year Books with the Plea Rolls'—a step which 
Maitland rightly regarded as ‘ an important advance 
in the study of English history’.2 The Selden 
Society are now publishing the Year Books of 
Edward IVs reign. The series was begun by Mait- 
land, whose editions are models to all future editors. 
It has been continued by Mr. Turner, Sir Paul 
Vinogradoff, and more especially by Mr. Bolland, 
whose lectures on the Year Books form the best 
introduction to their study. He has warned us, in 
these lectures, that more recruits to Year Book study 
are very badly needed—‘ the lighted torch is now 
in very few hands. Are we going to do anything, 
is anybody going to do anything, to ensure that when 
perforce it falls from those few hands, there shall 
be men properly qualified to take it up and carry 
it on before it dies out’ ?* This is a very serious 

1 Blackstone, Comm. i. 71, had remarked that the Year Books 


‘ serve as indexes to, and also to explain, the records ’. 
ey. BI, 2 Ed/Ih (GS. S.), p. xxx. 3 The Year Books, p. 82. 
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question, not only for those who are interested in 
the history of medieval English law, but for all who 
are interested in the history of all sides of English 
life in the Middle Ages. It was a serious question 
when Maitland wrote in 1901.1. ‘How am I’, he said, 
‘as literary director of the Selden Society to induce 
young men to learn enough about the law of the 
fourteenth century to enable them to edit Year 
Books? I live in terror lest the Savigny Stift, or 
the Ecole des Chartes should undertake an edition’ ; 
and the outlook is now, as Mr. Bolland says, even 
less promising than it was then. The world is 
poorer ; more is taken from us to help the real or 
supposed poor who have votes; and a very minute 
fraction of the money taken from us by the state 
goes to endow the most deserving of the poor— 
those who devote their lives to those higher studies 
upon which the literary reputation of our nation 
depends. 

Already the study of the manuscripts of the Year 
Books of the three Edwards has taught us something 
of the origins and evolution of the Year Books. But 
obviously the final words about them cannot be 
spoken till the manuscripts of all periods in their 
history have been critically studied. One positive 
result, however, has been reached. The old story 
that they were compiled by official reporters paid 
by the king has been finally discredited. It is quite 
clear that these reports were made by members of 
the legal profession, junior and senior alike, for their 

Collected Papers, iii. 424. 
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own use. These lawyers attended court, and noted 
down cases, either for their own edification, or for 
the use of their friends, or because they were em- 
ployed by the medieval equivalent of a publisher, 
who had these notes copied in his scriptorium. 
Naturally the earliest Year Books are very various 
in style. ‘It is only by degrees’, says Maitland,’ 
‘that the oldest law reports become “ Year Books ”’, 
and even when the purely chronological scheme has 
obtained the mastery, we may see that for a while 
the men who write the manuscripts, or have the 
manuscripts written for them, are by no means very 
careful about assigning the cases to the proper years 
and terms.’ To the end their style differed—the 
Books of Assizes, for instance, differ from the other 
Year Books of Edward IIT’s reign. 

It is fairly clear that the Year Books originated 
from notes taken by the lawyers in court. But, as 
we might expect, none of these rough notes have 
come down to us. The problem is to determine how 
these rough notes were worked up into the more or 
less finished product which we have in the manu- 
scripts. Now we shall see that in later days the 
way in which notes taken in court got into print, 
and became our modern reports, were very various. 
These later reports were sometimes compiled, edited, 
and published by the persons who took the notes ; 
and they sometimes included in their collections 
notes of cases taken by others. They sometimes 
took them with a view to their own instruction only, 


1sYe Bo, S HIS (S28:)7 x1, 
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and publication was an afterthought or posthumous. 
Sometimes they got into the hands of a publisher 
who printed them from an incorrect copy. At 
a later date reporters were paid by publishers to 
make reports. It is not impossible that the evolution 
of the Year Books may have been as various as 
the evolution of the later reports. Some manu- 
scripts may have been compiled by the person 
who actually took the notes in court; others may 
have been compiled for him from scattered notes 
of cases; others may have been compiled for a pub- 
lisher who had them copied for sale in his scriptorium. 
Some may have circulated, as Mr. Turner has sug- 
gested, in pamphlet form; others may, from the 
first, have existed in manuscripts of considerable 
size. But all these matters are as yet uncertain. 
Perhaps some more definite information may still 
be lurking in the many as yet unexamined manu- 
scripts of the later Year Books. 

And now let us turn from the origins of the Year 
Books to their subject-matter, and their place in 
the history of law reporting. 

We have seen that the official plea rolls had come 
into existence about a century before the Year 
Books begin; and that Bracton had based his 
treatise, in part at least, upon these plea rolls. But 
as the common law, and especially that part of it 
which dealt with procedure and pleading, developed, 
it became more and more obvious that the plea 
rolls were not sufficient for the needs of practising 
lawyers. In the first place, plea rolls were valuable 
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things. It is true that by a lucky chance a lawyer 
might get access to some of them. But no lawyer 
could be sure of getting the constant access to them 
which would be necessary if they were to be used as 
aids to practice. Even a lawyer, engaged in an actual 
case before the courts, could not get access to them. 
Let us hear what Mr. Bolland? has to say on this 
matter. 


‘Serjeant Toudeby, early in Edward II’s reign, was 
very anxious to know on what exact ground some land 
had been recovered by judgment of the Court a little 
while before. The knowledge was necessary for the proper 
presentment of the case he was arguing. If he had been 
allowed to inspect the roll he certainly would have in- 
spected it; but all that he could do was to try and per- 
suade the Court in a roundabout way, not disclosing his 
real purpose, to order the roll to be searched. But the 
Court quite saw through the Serjeant’s scheme, refused 
inspection of the rolls, and told him to get on with his 
case.’ 


In the second place, the roll often did not contain 
the information which the lawyers wanted. ‘The 
spirit of the earliest Year Books’, says Maitland,” 
‘will hardly be caught unless we perceive that 
instruction for pleaders, rather than the authori- 
tative fixation of points of substantive law, was the 
primary object of the reporters.’ But much pleading 
took place, and much argument thereon, which never 
appeared on the roll. And this pleading and this 


1 Lectures on the Year Books, p. 34, citing Y. B. 1, 2 Kd. II 


(S. 8.), 103. 
2 Y.B. 1, 2 Ed. IL (S.8.), xiv. 
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argument was often of much greater legal interest 
to the lawyers than the history of the formal steps 
taken, and the bare legal decision (if a decision was 
ever reached) which appeared on the roll. But, in 
order to explain this, it is necessary to say some- 
thing of the form taken by the Year Book reports, 
and of the reasons why these reports differ so 
fundamentally from our modern reports. 

The objection has often been urged, and justly 
urged, against a system of case law, that the true 
bearings of the decision cannot be understood with- 
out some knowledge of the system of procedure and 
pleading which prevailed when the case was decided. 
This objection applies with greater force as we go 
further back in our legal history ; and most forcibly 
of all to the Year Books. The reports therein con- 
tained appear, in many cases, to be merely reports 
of conversations between judge and counsel, which 
often terminate without reaching any clear issue 
either of fact or law. To understand the reason for 
this we must keep before us certain differences 
between the medieval and the modern in the rules 
of process and pleading. 

In the first place, the rules of process were extra- 
ordinarily elaborate and complex ; and, throughout 
the medieval period, they tended to grow more 
elaborate and more complex. The natural bent of 
the lawyers, and the unscrupulous litigiousness of 
the age, combined to produce this result. Hence 
a very large number of cases in the Year Books turn 
solely or mainly on the intricate manoeuvres rendered 
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possible by these rules of procedure. But, in the 
second place, the most important factor in fixing 
the style and contents of the Year Books was the 
evolution of new rules as to the manner in which 
the parties to an action must state their case to the 
court—rules in which we can see the beginnings of 
the purely English system of pleading. But as yet 
this system of pleading is only in its initial stage ; 
and the form which it took in this initial stage deter- 
mined the form of the reports in the Year Books— 
just as the changed form, which it took in the modern 
common law, determined the form taken by our 
modern reports. 

All through English legal history the object of 
the pleadings has been to arrive at an issue of fact 
or law. This is just as true of the medieval as of 
the modern common law. But in the medieval 
period these pleadings were oral allegations made 
in court. They were not, as in the modern common 
law, reduced to writing and finished before the parties 
came into court. On the contrary, oral pleadings 
were put forward by the parties in court, and on 
these suggested pleadings there was a debate as to 
which of them were best suited to raise the issue 
upon which the case turned. It was this debate as 
to the pleadings best suited to raise this issue which 
interested the reporter, and fixed the character of 
the report. In the course of this debate many 
questions of law—material to the issue and im- 
material—were mooted and discussed by bench and 
bar. What view the jury took of the issue of fact 
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so formulated was of comparatively little interest 
to the legal profession, unless it was made the basis 
of further proceedings. Decisions upon an issue of 
law would no doubt have been valuable ; but cases 
which involved such decisions were often adjourned, 
and the decision was, perhaps, never given. The 
judges, Maitland tells us," were unwilling to decide 
nice points of law; ‘too often when an interesting 
question has been raised and discussed, the record 
shows us that it is raised and then tells us no more. 
A day is given to the parties to hear their judgment. 
A blank space for the judgment is left upon the roll, 
and blank it remains after the lapse of six centuries.’ 
Even if judgement were given, it might well be that 
the reporter did not happen to be in court on that 
day. In the meantime the report of the debate, 
which led to the distinct formulation of the issue, 
contained much sound learning, and showed where 
the doubt lay. And so it is these arguments leading 
to the formulation of the issue, which comprise the 
largest part of the cases reported in the earlier Year 
Books. The Year Books, therefore, do not, as a rule, 
give us a report directed to establish some particular 
point. Rather, they give us an account of the 
discussion which preceded the formulation by the 
parties and the court of that point ; and the matters 
discussed may bear very little relation to the issue 
finally reached. 

We may note, too, that in a report of this oral 
debate, which preceded the formulation of the issue, 

+ Y. B. 3 Ed. IL (8. S.), pp. lxxi and 69. 
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the line between argument and decision will tend to 
become obliterated. Serjeants or apprentices present, 
but not engaged in the case, will intervene with their 
advice; and what they say is naturally interesting 
to the profession. A judge will give information as 
to the proper course of procedure, or will even 
condescend to give a little lecture for the benefit of 
the students. Naturally reports which record such 
proceedings will be discursive and conversational. 
In some of our older reports the reasons given by the 
judges for their formal decision are styled arguments. 
The Year Books are really the reports of arguments— 
arguments used by the bar and the bench. It was 
the argument rather than the final decision which 
interested the profession, partly because there was 
then no such rigid theory as to the binding force of 
decided cases as that to which we are accustomed, 
and partly because the discussion and the elucidation 
of legal principles were to be found in the argument 
rather than in the dry formal decision. It was not 
till the rules of process were simplified that the 
number of cases which turned on the intricacies of 
medieval procedure was diminished. It was not till 
the growth of a law of evidence, and the beginnings 
of the modern system of written pleadings, that the 
style of the law report changes, and the Year Books 
give place to the modern reports. 

Bracton’s works and the Year Books show that 
English law was to be a system of case law. And this 
was recognized by Parliament in 1292 in the case 
of Thomas of Weyland, when it directed the rolls 
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to be searched to find a precedent for the decision of 
the problems raised by that case.1 But the nature of 
the Year Book reports makes it clear that there could 
be no such theory as to the authority of decided 
cases as prevails in modern times. In the first place, 
the lawyers could not cite decisions upon a particular 
issue. All they could do was to cite discussions, in 
which the principle to be applied to the problem in 
hand had formerly been before the courts. No 
doubt the numerous cases put by the lawyers in 
argument on points of law, which we can see on 
every page of the Year Books, were suggested by 
precedent cases; and in some of the Year Books 
actual cases seem to be vouched generally or speci- 
ally. Usually the citation was general. As Coke 
says,’ contrasting the practice in the days of the 
Year Books with the practice in his own day, ‘ They 
[the older lawyers] never cited any book case or 
authority in particular . . . but it is held in our 
books... or such like... Then was the citing general, 
but always true in the particular; and now the 
citing is particular, and the matter many times 
mistaken in general.’ In the second place, legal 
tradition existed partly in scattered manuscripts, all 

1 R. P. i. 66 (19 Ed. I, no. 1). 

2 See Holdsworth, H. E.L., ii. 542, n.2; one or two illus- 
trations in the later Y. BB. will be found in Y. BB. 11 Hen. VI, 
Pasch., pl. 17, p. 31, per Rolf ; 33 Hen. VI, Mich., pl. 28 ; 21 Ed. 
IV, Mich., pl. 46, p. 67, yer Choke, Nele, and Vavisor ; Longo 
Quinto, p. 86, per Choke; 10 Hen. VII, Mich., pl. 8, p. 3, per 


Hutton ; 19 Hen. VIII, Mich., pl. 17, p. 4. 
3 10 Co. Rep., Pref. xii. 
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different from each other, partly in the memories 
of the bar and the bench. The position in the 
Common Pleas in the Middle Ages must have been 
somewhat similar to the position in the court of 
Admiralty at the end of the eighteenth century. 
Mr. Roscoe tells us! that, ‘in the note books and 
in the memories of the advocates of Doctors Com- 
mons precedents existed which were utilized both 
by the advocates and by the judge, but they were 
often hardly more than legal traditions, often liable 
to be misunderstood, for they could not be accurately 
verified’. It was partly the introduction of the 
modern system of written pleadings, and partly the 
introduction of printing, which gave rise to a changed 
style of the law report, and to our modern view as 
to the binding force of decided cases. To these law 
reports we must now turn. 


(2) The Reports of the sixteenth, seventeenth, and first 
part of the eighteenth century. 

These reports are collections of cases privately 
and separately published; and the fact that there 
are many resemblances between the later Year 
Books and the earlier in date of these reports, creates 
a strong presumption that the later Year Books, like 
the earlier, were not official publications. The 
differences which, in the course of this period, begin 
to emerge between these reports and the Year Books 
are due, partly to the different conditions of publi- 
cation which the introduction of printing involved, 


1 Life of Lord Stowell, p. 34. 
3059 N 
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partly to changes in the rules of procedure and 
pleading, and partly to the growth of the modern 
view as to the authority of decided cases. I propose 
to say something, firstly, of the respects in which 
these reports resemble the Year Books; secondly, 
of the respects in which they differ from the Year 
Books; and, thirdly, of one or two of the most 
notable of these reports. 

(i) These reports resemble the Year Books in the 
following respects: Firstly in their origins. Many 
of them—Plowden’s and Coke’s reports, for instance 
—were made primarily for the reporter’s own use ; 
and therefore it is not surprising to find that some of 
them contain cases not reported at first hand by the 
reporter, but copied from some other source. A 
good many of Dyer’s cases must have been thus 
copied, unless we suppose that he began to report 
cases at the age of four. On the other hand, other 
reports—Davis’s, Bulstrode’s, and Jenkins’s, for 
instance—were written in order to be published. 
Secondly, they resemble the Year Books in the 
circumstances of their publication. They were often 
printed from imperfect manuscripts, surreptitiously 
procured. Plowden tells us that he resolved to 
publish his reports, because copies had been in- 
correctly made, and it seemed likely that they would 
be published without his consent. Between 1640 
and 1660 a large number of reports, badly printed 
and edited, were published under the names of 
lawyers of repute ; and, in the case of some of them, 
there is no evidence that the author whose name 
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was attached to the reports had ever made them. 
Moreover, the fact that they were published in a 
translated form has added an additional chance of 
error. There is reason to think, for instance, that 
the translation of the last two parts of Coke’s reports 
is very incorrect. Thirdly, they resemble the Year 
Books in their style, and in the variety of their 
contents. Thus the arguments of counsel are some- 
times reported at greater length than the arguments 
of the judges; accounts of memorable happenings 
in court—such as the creation of a serjeant or 
a judge—are inserted ; and, when a judge or famous 
lawyer dies, the reporter sometimes inserts a few 
lines of obituary eulogy. In fact, there was no 
common consent as to the style of a law report. They 
are written in all sorts of style, and are arranged in 
all sorts of ways. Sometimes—as in Bendloe’s 
reports—we get only short notes of cases; some- 
times—as in Plowden’s reports—we get the record, 
arguments, and decision at length, together with the 
comments of the reporter ; sometimes—as in some 
of Coke’s reports—the case is a mere peg upon which 
the law relating to a particular topic is hung. 

(ii) Though these reports resemble the Year 
Books in many respects, we can see that differences 
are emerging which will, in course of time, give rise 
to quite a different style of law report. In the first 
place, the change from the system of oral to the 
system of written pleadings enabled the point at 
issue to be defined more clearly, and concentrated 
attention more firmly upon the decision of that 
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point. The interest was shifted from the argument 
leading to the formulation of the issue to the decision 
of that issue; and this made it clear that, as a general 
rule, reportable cases were those which turned on an 
issue of law. Plowden is the pioneer of the new 
style of law report ; and in 1600, in the Case of Alton 
Woods,* Coke laid it down that, ‘in the reports and 
arguments of matters in law the point adjudged is 
principally to be observed, and not matters of 
discourse which do not tend to the point adjudged’. 
In the second place, this change led to the growth 
of our modern theory of case law. It was possible 
to cite a particular case for a particular point— 
citation, as Coke said,’ ceased to be general, and 
became particular. In the third place, the fact that 
it was decisions and the reasons for them which the 
profession wanted, will tend to prevent reporters 
from encumbering their reports with extraneous 
matter ; and will tend to a very much more careful 
revision of the reports which were published. At 
the beginning of the seventeenth century Bacon 
foreshadowed the style which the law report will 
eventually assume. He said,’ 

‘Let this be the method of taking down judgments, 
and committing them to writing. Record the cases pre- 
cisely, the judgments themselves word for word; add the 
reasons which the judges allege for their judgments ; do 
not mix up the authority of cases brought forward as ex- 


amples with the principal case ; and omit the perorations 
of counsel, unless they contain something very remarkable.’ 


1 1 Co. Rep. at f. 52 a. 2 10 Co. Rep., Pref. xii. 
® De Augumentis, Bk. VIII, c. 3, Aph. 74. 
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This ideal was not attained in the seventeenth 
or early eighteenth centuries. But in the latter 
half of the seventeenth and in the eighteenth cen- 
tury the average standard of law reporting im- 
proved—the reports are less discursive and more 
accurate. Many of them were made by distinguished 
judges ; and though some of these were not prepared 
by their authors for the press, they were printed from 
full and accurate notes. Instances of such reports are 
those made by Lord Keeper Bridgman ; by Thomas 
Raymond, judge of the King’s Bench, and his more 
famous son Lord Raymond, chief justice of the 
King’s Bench; by Levinz, Lutwyche, and Ventris, all 
judges of the Common Pleas; by Kelyng, chief justice 
of the King’s Bench; by Vaughan and Thomas Jones, 
both chief justices of the Common Pleas; by Salkeld, 
chief justice of the Great Sessions for Carmarthen, 
Cardigan, and Pembroke. Other anonymous re- 
ports are of very various degrees of excellence— 
particularly the different volumes of the Modern 
Reports. But in many cases the defects of these 
reports have been corrected by modern editors. 
Leach’s editions, for instance, of the Modern Reports, 
and of Croke and Shower’s King’s Bench reports, are 
great improvements on the original editions. 

(iii) It is clearly impossible even to enumerate, 
much less to describe, all the reports of this period. 
All that I propose to do is to say a few words about 
three of the most famous of the sets of reports of 
this period—the reports of Plowden, Coke, and 


Saunders. 
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Edmund Plowden was perhaps the most learned 
lawyer in a century of learned lawyers, and, it is 
said, might have been Lord Chancellor if he had not 
been a Roman Catholic. He was the pioneer of the 
modern style of law report. In the first place, he 
reported points of law only, and only those points 
of law upon which the court had given judgement. 
In the second place, he tells us that, before the case 
was argued, he had studied the record with such care 
that he could have argued the case himself; and 
that, when he had made his report, he submitted it 
for correction to the judges and serjeants who had 
argued it. 

Of Coke and the influence of his writings upon the 
development of English law I shall have something 
to say in the next chapter. The first eleven parts 
of his reports were published by him between 1600 
and 1615. The remaining two parts were published 
after his death in 1655 and 1658. They were not 
prepared by him for the press, and are simply rough 
notes of cases and other transactions in which he had 
been engaged. Though valuable historically, they 
have never had the same authority as the first 
eleven parts. In their style the reports are very 
various. Sometimes, for instance, in the cases 
which he reports on points of practice, he makes 
the case a mere text for a summary of the law on the 
subject. Sometimes he collects and reports shortly 
a number of cases bearing upon a particular topic— 
e.g. copyhold, usury, slander. Important cases he 
reports at length, setting out the pleadings, giving 
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a summary of the arguments, and the judgement, 
with the reasons on which it was based. In many 
of these cases his enthusiasm for what he considered 
to be sound doctrine often led him to improve on 
the arguments, and add authorities from his own 
reading. Bacon once said that in his reports there 
was too much ‘de proprio’. The importance of 
Coke’s reports is this: they restate the law, as 
modified by the extensive changes of the sixteenth 
and seventeenth centuries, and connect it with the 
medieval common law. Thus they helped materially 
to preserve the continuity of our law; and this 
signal merit of Coke’s reports was recognized by his 
great rival Bacon. ‘ Had it not been for Sir Edward 
Coke’s reports,’ he wrote, ‘ the law by this time had 
almost been like a ship without ballast ; for that the 
cases of modern experience are fled from those that 
are adjudged and ruled in former times.’ * 

The third series of reports of which I shall say 
something are those of Saunders—the most eminent 
pleader of his day, who was created chief justice of 
the King’s Bench in 1683. His career has been 
sketched by Roger North—an artist in biography ; 
and his reports, with which we are here concerned, 
have had a history which is as remarkable as that 
of their author. There are many instances in which 
commentaries upon an ancient statute or an old 
leading case have gradually become a good deal 
more important than the original text of the statute 
or case. Saunders’s Reports is the only one of our 

1 Spedding, Letters and Life, vi. 65. 
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series of reports which has undergone this process. 
They were first published in 1686—the records in 
Latin, the reports in French; and in 1722 an 
English edition of the reports appeared. In 1799 
appeared the third edition—the first edited by ser- 
jeant Williams. He translated and annotated the 
Latin pleadings, and made each case a peg, on which 
he hung an elaborate disquisition upon rule or rules 
of pleading laid down in it. In this way he made 
‘Williams Saunders’ a book in which the pleaders 
of his day could find all the authorities upon the 
technical rules of their art. His edition was success- 
ful, and he published a fourth edition in 1809. In 
1824 a fifth edition, edited by his son Edward 
Vaughan Williams and Mr. Justice Patterson, added 
a second layer of notes. A sixth edition by Edward 
Vaughan Williams appeared in 1845; and the 
incorporation in it of the effects of the great legis- 
lative reforms, which had taken place since 1824, 
added still further to the dimensions of the commen- 
tary. Thereforms of the latter half of the nineteenth 
century, which destroyed the old system of pleading, 
necessarily destroyed much of the usefulness of the 
original text. It came to have about as much or 
as little bearing upon the law of pleading actually 
used, as the Year Books had upon the law of 
Saunders’s own day. But the notes had kept pace 
with the times. Hence in the next edition, published 
by Sir Edward Vaughan Williams in 1871, the notes 
did what they had long been threatening to do— 
they swallowed up the text. The greater part of the 
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text was omitted as obsolete, and the cases were 
only printed in an abridged form. 

The remarkable career of these reports is due 
partly to the excellence of the reports, but chiefly 
to the circumstances of the time at which they were 
published, and the development of the law of 
pleading in the succeeding two centuries. At all 
periods points of pleading have bulked large in the 
reports. We have seen that the reporters, who made 
the earliest Year Books, wrote rather to instruct 
pleaders than to fix points of substantive law; and 
throughout our legal history the needs of the pleaders 
have been regarded,as of paramount importance. 
Good pleading, Coke said, is the ‘ touchstone of the 
true sense of the law’; and the new system of 
written pleadings demanded that more attention 
should be paid to the rules of pleading. 

Under the new system, which had superseded the 
old in the course of the sixteenth century, the 
pleadings did not come before the court till they 
were complete. There was therefore much less 
chance of avoiding a fatal error before it was too 
late. At the same time, the numerous cases decided 
upon points of pleading had tended to increase the 
minuteness, strictness, and precision of the rules of 
pleading. Practising lawyers, therefore, were laying 
an increasing stress upon the importance of these 
rules—a fact which is illustrated by the very large 
number of books of all kinds which were being 
published upon this topic at this period. And these 
lawyers had some reason; for this growth in minute- 
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ness, and strictness, and precision made the manner 
in which the issue was reached and formulated of 
more importance than the substantial merits of the 
case. It made it more and more possible for a skilful 
pleader to snatch a decision, in spite of a total 
absence of any substantial merit ; and, conversely, 
it made it quite impossible to win the strongest case 
unless it was properly placed before the court. 
Saunders’s Reports summed up the ascertained 
rules of this increasingly exact science. They con- 
tained a selection of leading cases in which the 
modern rules were clearly, concisely, and authorita- 
tively laid down. In fact, these reports did for the 
modern rules of pleading what Coke’s reports did 
for many branches of the common law—they pro- 
vided a selection of authorities behind which it was 
rarely necessary to go. 

The strictness of the rules of pleading, and the 
consequent tendency to exalt them unduly, increased 
in force during the eighteenth and the earlier part 
of the nineteenth century. Naturally, the book 
which laid down the modern rules of the art in a clear 
and authoritative form came to possess an enormous 
influence. Naturally, too, the lawyers, who were 
constantly using it, considered that the best method 
of keeping the book up to date, was to add to each 
of the cases contained in it, the new cases in which 
the rule laid down by the original case had been 
expanded and applied. Thus the original text 
gradually came to be buried under successive layers 
of notes. The book which resulted is hardly a model 
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of legal arrangement. The rules are collected hap- 
hazard round cases reported in chronological order. 
But the rules were there. Practising lawyers knew 
the key to the labyrinth ; and so the book grew and 
prospered. 

We must now turn to the third period in the 
history of the reports—the period which saw law 
reporting standardized, and the rise of regular series 
of reports in particular courts. 


(3) The standardization of law reporting and the rise 
of regular series of reports. 

Just as there was no sudden transition from the 
period of the Year Books to the period of the modern 
reports, so the standardization of law reporting, 
and the rise of regular series of reports, came gradu- 
ally. We have seen that Bacon foreshadowed the 
style which the modern law report has ultimately 
assumed. One of the first reporters to act con- 
sistently on the principles which he laid down was 
Burrow, whose reports run from 1736 to 1772. He 
was the Master of the Crown Office, and used the 
opportunities afforded to him by his office to ensure 
the accuracy of his reports. He precedes his reports 
by a careful statement of the case, and he reproduces 
the judgement accurately, and the outlines of the 
reasons for it. His example was followed by Cowper, 
whose reports run from 1774 to 1778; and by 
Douglas, whose reports run from 1778 to 1784. 
Cowper acknowledges in his preface the assistance 
which Burrow had given him; and the principles 
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upon which he proceeded in making his reports 
showed that he had profited by his example. After 
remarking that there was no subject on which there 
were more differences of professional opinion than 
the proper method of making a law report, he says 
that he has aimed at stating the pleadings as con- 
cisely as possible, and at giving the scope of the 
arguments as comprehensively as their nature would 
admit; but that ‘with respect to the judgement 
of the court I have endeavoured to be as faithful 
accurate and full as the assistance of short hand and 
the most earnest attention would enable me to be’. 
Douglas used the utmost care to get an accurate 
account of the state of the case, consulting the 
record, briefs of counsel, and the notes of other 
reporters. He reported the material facts, gave 
a summary of the arguments used on each side, and 
the substance of the judgement. Im addition, he 
verified the references to the cases cited, inserted 
both an abstract of the case in a side-note, and 
occasional notes on points arising from the argu- 
ments, and gave a table of matters and an index both 
of cases reported and of cases cited. It is clear that 
we have reached in substance the modern style of 
law reporting. 

But the issue of reports was, as yet, still dependent 
upon the appearance of a reporter who was willing 
to publish his reports. Cowper and Douglas wrote 
their reports with a view to publication; but 
Burrow, like many reporters in the preceding period, 
had drawn up his reports, in the first instance, for 
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his own use. Like them, he was driven to publish 
them by the importunities to which he was sub- 
jected by those who wished to make use of them. 
He says: 

“As it was become generally known that I had taken 
some account of all the cases which had occurred in the 
court of King’s Bench for upwards of 40 years, I was 
subjected to continual interruption and even persecution, 
by incessant application for searches into my notes; for 
transcripts of them; sometimes for the note books 
themselves (not always returned without trouble and 
solicitation); not to mention frequent conversations 
upon very dry and unentertaining subjects, which my 
consulters were paid for considering, but I had no sort of 
concern in. This inconvenience grew from bad to worse, 
till it became quite insupportable : and from thence arises 
the present publication.’ 

The first regular series of reports were the Term 
Reports of Durnford and East. They stated that 
the primary object of their reports was ‘ to remedy 
the inconveniences felt by every part of the profession 
of waiting two or three years, till some gentleman of 
experience and ability has collected matter sufficient 
to form a complete volume’. They therefore 
proposed. to publish notes of cases decided in the 
King’s Bench within a short time after the close 
of each term. This supplied a long felt want; and 
other series of regular reports were by degrees 
established in the different courts—in the Common 
Pleas in 1788 by Henry Blackstone, in the court of 
Chancery in 1789 by Vesey, in the Exchequer in 
1792 by Anstruther, and in the House of Lords in 
1812 by Dow. Thus were founded the authorized 
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reports, which, for some time, enjoyed the privilege 
of exclusive citation in the courts. The result was 
that these reports yielded a large profit to the 
publishers, and the reporters were well paid. 

But, after a time, the evil effects of the monopoly 
thus established began to appear—high prices, delay, 
and irregularity in production. As Daniel puts it,’ 
‘A commercial monopoly having been established, 
the interests and convenience of the individuals, 
whether as reporters or publishers, were allowed to 
predominate over all considerations for the public 
and the profession.” To remedy this the judges put 
an end to this monopoly by allowing the free citation 
of rival reports. This was allowed by the judges 
of the King’s Bench in 1832, when Lord Denman 
became chief justice ; and the other courts gradually 
followed suit.” Thus free reporting became the 
order of the day. But though the establishment 
of free trade in law reports destroyed the evils of 
monopoly, it was soon found that, in the case of 
law reporting, as in the case of everything else, free 
trade produced quite as many evils as it cured. In 
the course of the ensuing thirty years the various 
series of law reports were so multiplied, that a prac- 
titioner who wished to get a complete set of all the 
reports, was obliged to get sixteen sets of the 
authorized reports at a cost of about £30 a year, 
and five sets of the unauthorized reports—the Law 
Journal, the Jurist, the Law Times, the Weekly 
Reporter, and the New Reports—at a cost of about 

* History of the Law Reports, p. 268. 2 Tbid., p. 266. 
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£15 a year. The authorized reports were often prolix, 
irregular in their publication, not wholly continuous, 
and sometimes contained cases which were of no 
value as precedents. The unauthorized reports 
were published regularly, so that, Daniel tells us,’ 
* They have become almost the only authority which 
practitioners in our courts have at hand or care to 
cite, and the authorized reports are left with little 
more of the advantage of authority than consists in 
a name.’ It was to end this intolerable state of 
things, which was the result of free trade in law 
reporting, that the legal profession took matters 
into its own hands, and established the Law Reports. 


(4) The Establishment of the Law Reports. 


The first overt act in the series of events which 
ended in the establishment of the Law Reports, was 
the summoning of a meeting of the Bar by the 
Attorney-General on 2nd December 1863, at which 
a committee was appointed to prepare a plan for 
the amendment of the system of law reporting. 
After many vicissitudes; after the discussion inter 
alia of the possibility of a state aided and 
state controlled system of official reporters, and 
the question of giving to the new reports the privilege 
of exclusive citation; and, after overcoming the 
opposition of the vested interests of the publishers 
and the reporters of the authorized reports, the 
Council of Law Reporting, later incorporated by 
royal charter, was established, reporters were ap- 

1 History of the Law Reports, p. 35. 
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pointed, and the first number was published on 
2nd November 1865. That this scheme was initiated 
and brought to a successful issue was due mainly to 
W. T. S. Daniel Q.C., who has given us an excel- 
lent account of this latest phase in the long history 
of law reporting. The Law Reports absorbed all 
the old series of the so-called authorized reports ; 
and, while not in any way interfering with the 
existing series of the so-called unauthorized reports, 
established a consolidated set of quasi-official re- 
ports, over which the legal profession, through its 
representatives on the Council of Law Reporting, 
for the first time got adequate control. As Lord 
Lindley has said,’ ‘the leading idea of the present 
system is co-operation as distinguished from compe- 
tition.” The members of the legal profession have 
combined to produce what they wanted for them- 
selves, and have ceased ‘to rely on the efforts of 
individuals acting without any system and simply 
with a view to their own interests ’. 

Let us now turn from this variegated history of 
the reports to the closely allied and hardly less 
variegated history of the Abridgements. 


The Abridgements. 

We have seen that one of the earliest abridgements 
to be printed was an abridgement of the statutes, 
Very shortly afterwards, in or about 1490, an 
abridgement of the Year Books got into print. It 
is generally assigned to Nicholas Statham, who was 


1 L.Q.R., i. 139. 
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Lent reader at Lincoln’s Inn in 1471, and died in 
1472. But since it has no title-page, its authorship 
can only be deduced from the consistent tradition 
in the profession that Statham was its author. It 
is generally described as ‘Epitome Annalium Li- 
brorum tempore Henrici Sexti’; but the title is 
misleading, as ‘it contains a few notes of cases of 
the reign of Edward I, and from Edward II to 
38 Henry VI nearly every reign is represented in the 
volume ’.’ The earlier entries are brief, but the book 
contains also some long reports not to be found in the 
printed Year Books. It is remarkable that Statham’s 
will, though it contains a bequest of law books, does 
not mention his abridgement; but Mr. Turner 
thinks that it is possibly referred to in the will of 
Sir William Callow, one of the judges of the Common 
Bench of Henry VII’s reign, under the title of the 
Abridgement ‘of Lincolnesin labour’; and infers 
that it may have been compiled by members of 
Lincoln’s Inn under Statham’s direction.2 Later 
editions of the book were published in 1585 and 
1679. In 1915 a translation, together with notes, 
was published in America by Margaret Klingel Smith. 
Unfortunately the translation is very defective ; and 
the notes are not very helpful. 

The second of these abridgements is ‘ The Abridg- 
ment of the Book of Assizes’ published by Pynson 
in 1509 or 1510, probably from an ancient manu- 
script. It is not connected with Rastell’s Books of 
Assizes which were first published in 1516. The 


a,b, 4 Ed. I1(S.S.), p, xxxii. 21 bid.; p. Xxxiv, 
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latter book only contains cases of the reign of 
Edward III, while this abridgement contains cases of 
the reigns of Edward III, Richard II, and Henry IV, 
V, and VI. The book, says Mr. Turner, ‘ was a work 
of less general utility than Statham’s which contains a 
large number of headings and treats of many technical 
matters of law in greater detail.’ 1 Pynson’s edition 
of this work is now very rare; but the book enjoyed 
some popularity, as Tottell printed two editions of 
it in 1555. 

The popularity both of this work and of Statham’s 
doubtless suffered from the competition of the third 
of these abridgements—the very much more com- 
plete work of Fitzherbert. His work—Le Graunde 
Abridgment—was first printed in 1516.* It is re- 
markable not only for its accuracy but also for its 
research. It contains extracts from many still un- 
printed Year Books, and also, as we have seen, from 
Bracton’s Note Book. It was a model to future 
writers of abridgements ; and was extensively used 
by Staunford for his treatise on the Prerogative, 
and by Bellewe for his collection of reports of the 
years of Richard IPs reign. Its popularity is attested 
by the facts that in 1517 John Rastell compiled a 
table to it, and that it was reprinted in 1565 and 1577. 

The last of these abridgements of the Year Books 
is that of Brooke. Brooke filled the offices of common 
serjeant and recorder of London. He was Speaker 

1 Y.B. 4 Ed. IT (8.8.), p. xxxi. 


2 Dr. Winfield, Harv. Law Rev., xxxvii. 233-4, has shown that 
the view that there was an earlier edition in 1514 is a mistake. 
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of the House of Commons in 1554, and was made 
chief justice of the Common Pleas in the same year. 
He died in 1558, and his work was published post- 
humously in 1568. It is based on Fitzherbert’s 
abridgement, but it contains much new matter ; 
and occasionally draws upon other sources besides 
Year Books—for instance the Old Natura Brevium, 
Fitzherbert’s Natura Brevium, the Old Tenures, 
and the Doctor and Student.:| In particular, it 
abridges fully the Year Books of Henry VII’s and 
Henry VIII’s reigns. The book was republished 
in 1570, 1573, 1576, and 1586. 

The abridgements of the Year Books which I have 
just described are almost entirely digests of case 
law; and, from this point of view, they are the 
lineal ancestors of the digests of Fisher, Chitty, and 
Mew. But, from the point of view of the history 
of legal literature, it is their connexion with our 
modern legal encyclopaedias which is their most 
interesting feature. It was a perception of their 
great defect—the heterogeneous character of the 
entries collected under each alphabetical head— 
which was the cause of the first development in this 
direction. Staunford, in the dedication of his 
treatise on the prerogative to Nicolas Bacon, had 
pointed out this defect in 1548 ; and Francis Bacon 
suggested the composition of a new abridgement 
‘composed of the two that are extant, and in better 
order’. It was the attempt to remedy this defect 
which produced abridgements of a new type. 

1 Winfield, Harv. Law Rev., xxxvii. 24. 
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The first of the abridgements of the new type, 
which marks the beginning of our second period, 
is that of Rolle. Rolle was born in 1589 and died in 
1656. He was one of that school of literary and 
historically-minded lawyers which, as we shall see,’ 
made its appearance in the earlier part of the seven- 
teenth century; and Hale, in his preface to Rolle’s 
Abridgement, drew a pleasant picture of the manner 
in which Rolle, Littleton, Herbert, and Selden met 
constantly and almost daily ‘to bring in their several 
acquests in learning as it were into a common stock 
by mutual communication’. Rolle compiled his 
abridgement for his own use—probably before 1640. 
It was published posthumously with an introduction 
by Hale—an introduction which is a very valuable 
historical summary of the development of the 
common law up to the time of the Restoration. 
Unlike the older abridgements of the Year Books, 
each topic is divided, as Staunford suggested, into 
headings; and the idea, which had occurred to 
Brooke, of drawing upon other sources besides Year 
Book cases, is much more fully developed. It con- 
tains summaries both of Parliamentary records and 
of statutes. It therefore represents a new de- 
parture in abridgements, which brings us a stage 
nearer to the modern legal encyclopaedia. It was, 
moreover, a model to later abridgement makers— 
to Hughes, to Nelson, to D’Anvers, who translated 
it and added new cases, and to Viner. In fact, 
as Hargrave pointed out, it is the faithfulness with 
which Viner followed Rolle which gave rise to the 

1 Below, p. 148. 
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greatest defect of Viner’s work. An arrangement 
which was well enough suited to a book in two, was 
not well suited to a book in twenty-three volumes. 
In point of fact, the great defect of Viner’s work 
was that it was composed on a plan which, even 
when he was writing, had become obsolete. A new 
period in the history of abridgements had already 
been reached. 

The abridgements of this new period tended to-be, 
and had in the nineteenth century become, not 
notes of cases and statutes roughly put together 
under alphabetical heads, and somewhat arbitrarily 
chosen subheads; but, collections of scientifically 
constructed treatises on all the branches of the law. 
The order of the treatises is alphabetical, but the 
treatises themselves are constructed in scientific 
and logical fashion. The earliest of these encyclo- 
paedias was published in 1656 by that prolific, and 
rather second-rate writer, W. Shepherd. It is 
a poor piece of work, something between a law 
dictionary and a digest. The author produced 
a revised and enlarged edition in 1675, but both 
books were soon forgotten. | Comyns’s famous 
‘Digest’, which was translated from French and 
published posthumously in 1762, really marks the 
transition stage. In form it is not unlike the abridge- 
ments of the second period ; but the logical character 
of the plan upon which it is constructed puts it in this 
third period. 


‘ 


‘The general plan of this Digest’, says the editor, ‘is 
that the author lays down principles or positions of law, 
and illustrates them by instances, which he supports by 
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authorities ; and these are branched out and divided into 
consequential positions, or points of doctrine, illustrated 
and supported in the same manner. By this means each 
head or title exhibits a progressive argument upon the 
subject, and one paragraph . . . follows another in a natural 
and successive order, till the subject is exhausted. It is 
likewise so disposed that even the titles only of these 
divisions and subdivisions, and of their several branches 
. . . being selected from the page or margin, do of them- 
selves disclose, in orderly succession, the several links of 
the chain of argument contained in the body of the 
work.’ 


The transition to the new type of abridgement is 
complete in ‘ Bacon’s Abridgment’. Viner, indeed, 
refused to regard his work as an abridgement. ‘It 
was rather’, he said, ‘an ingenious system or treatise 
of law,’ collected from the works of Chief Baron 
Gilbert, Hale, Hawkins, and‘ other writers. Viner 
did not see that abridgements of the older style 
were really things of the past. But so it was; and 
therefore it is not surprising to find that ‘ Bacon’s 
Abridgment’ had a much larger popularity and 
a longer life than Viner’s. Between 1736 and 1832 

it had run through seven editions, it had expanded 
from three to eight volumes, and Maine called it 
‘our classical English Digest’. Between 1841 and 
1844, and between 1861 and 1864, the two editions 
of * Petersdorff's Abridgment’ provided an encyclo- 
paedia which embodied the extensive legislative 
changes of the first half of the nineteenth century ; 
and in the preface to the second edition the author 
stated clearly the characteristic which distinguishes 
the modern encyclopaedia from the earlier abridge- 
ment. The subject-matter of the work, he said, ‘ was 
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arranged in alphabetical and analytical order—the 
former, as regards the primary title or division ; 
the latter, as regards the subordinate disposition of 
the materials.’ To it have succeeded the modern 
legal encyclopaedias with which we are all familiar. 

It is not surprising that the earliest abridgements 
of case law should thus have developed into our 
modern legal encyclopaedias. The series of the 
reports contain the main, the most fundamental, 
principles of English law. The other sources of 
English law, even the statutes, are in a manner 
subsidiary to them. For that reason the abridge- 
ments of case law formed the best starting-point 
for the construction of such encyclopaedias ; and 
the fact that, historically, they have developed in 
this way is a recognition of the commanding position 
which reported cases have always had amongst the 
professional sources of English law. But the reports 
are not the only professional source of our law. In 
the next chapter I shall deal with the contributions 
made by such other professional sources as the 
Register of Writs, text-books, and. books of author- 
ity—contributions which, though not equal in bulk 
to the Year Books, the reports and the abridgements, 
are equal to them in historical influence, and almost 
equal to them in substantial importance. 


[Further information on some of the topics treated of in this 
chapter will be found in the author's History of English Law, 
as follows: the Year Books, vol. ii. 525-56 ; the reports of the 
sixteenth and early seventeenth centuries, vol. v. 1624, 274-8, 
355-74; the reports of the latter half of the seventeenth century, 
vol. vi. 551-74, 616-19; Plowden’s Reports, vol. v. 365-6 ; 
Coke’s Reports, vol. v. 461-6; Saunders’s Reports, vol. vi. 
567-71 ; the Abridgements, vol. ii. 543-5, vol. v. 374-8.] 


IV 


THE REGISTER OF WRITS, TEXT-BOOKS, 
AND BOOKS OF AUTHORITY 


Leading Types of Legal Literature—The Register of Writs and 
Books of Practice and Pleading—Books on Evidence—Books on 
the Land Law and Conveyancing—Books on the Criminal Law— 
Books on Local Government and the Justices of the Peace—The 
Lectures of the old Readers of the Inns of Court—The Books of 
Authority—Fortescue and  Littleton—Coke—Selden—Hale— 
Blackstone. 


In this chapter I propose, in the first place, to 
say something of certain leading types of our legal 
literature, and, in the second place, to give some 
account of some of those books of authority which 


mark important stages in the development of the 
law. 
Types of Legal Literature. 

I propose to deal with six of these types: first, 
the Register of Writs, and the books of practice and 
pleading which have succeeded to it; secondly, 
books on evidence ; thirdly, books on the land law 
and conveyancing ; fourthly, books on the criminal 
law; fifthly, books on local government and the 
justices of the peace; and, sixthly, the lectures of 
the old Readers of the Inns of Court. Much must 
necessarily be omitted in so rapid a sketch ; but 
some of the lacunae will be supplied by the account, 
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which I shall give in the second part of this chapter, 
of the important books of authority. 


(1) The Register of Writs and Books of Practice and 
Pleading. 


The common law grew up round the royal writs. 
They formed the ground plan upon which its builders 
worked ; and it was for this reason that the learning 
of writs was the first thing taught to its students. 
Moreover, since the choice of an inappropriate writ 
meant loss of the action, this learning continued to 
be of the utmost importance to a practitioner 
throughout his career. The Register of Writs, as 
Maitland has shown in his papers on the Register,! 
grew up gradually with the growth of the common 
law. We have seen that it began to assume its final 
form in Edward I’s reign. During the fourteenth 
century new writs were added, and cases were noted 
up—the name of Parning, chancellor between 1341 
and 1343, often occurs in connexion with the issue 
of new writs. But, at the latter part of the fourteenth 
century, the Register was becoming stereotyped. 
The increased control, which the courts of common 
law were asserting over the issue of new writs, was 
making for fixity. The Register attained its final 

form in the fifteenth century. Its arrangement can 
be explained on no one principle. As Maitland has 
said, logic, convenience, chronology, chance, the 
vis mertiae of the Chancery, have all played their 
parts. But, if we compare the arrangement of the 


1 Collected Papers, ii. 110-73. 
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Register in its final form, with the arrangement of 
writs which we find in Glanvil, we see that some 
features have been very permanent. Both begin 
with writs of right, both go on to deal with ecclesi- 
astical writs, and both place the possessory assizes 
towards the end. 

So long as the old scheme of actions was a living 
reality, the Register was of paramount importance 
to the practitioner. The first step in the action was 
the choice of a writ ; and the choice of a writ meant 
the choice of a remedy which could only be made 
effectual by following rigidly the procedure appro- 
priate to it. ‘Each writ’, said Bereford C.J. in 
—1314,1 ‘ ought to keep its proper place, and be used 
according to its nature’; and this meant that the 
practitioner must consider such questions as the 
correct court in which to sue, the correct process, 
the correct mode of pleading, the correct mode of 
trial, the correct mode of execution. It was therefore 
inevitable that some literature should grow up on 
these connected topics ; and so we get tracts which 
set out to give instruction, both as to the learning of 
writs, and as to the closely cognate subjects of 
pleading, and the jurisdiction of courts, all of which 
were considered to be supplementary to the Register. 

In Edward IIIs reign a selection of writs, with 
a commentary thereon, was published under the 
title of Natura Brevium. After the publication of 
Fitzherbert’s Natura Brevium in 1534, it was known 
as the old Natura Brevium. Of the Tracts which 

1 ¥.Bo8 Hd. T4S8))p.151, 
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deal with pleading the oldest is the Novae Narra- 
tiones, the earliest version of which probably comes 
from the early years of Edward IIIs reign. It 
consists for the most part of precedents of pleading ; 
but sometimes the pleadings are accompanied by 
short notes and reports of cases. And these notes 
and reports of cases illustrate the close connexion 
between the Year Books and these books of pleading 
and practice. In fact, Dr. Winfield has pointed 
out * that, in one of the manuscripts of this work, 
the notes on the pleadings are interspersed with 
the pleadings, more on the lines of the notes in a Year 
Book report and less on the lines of the printed edition 
of this work, in which the notes are detached from the 
pleadings, and the reports of arguments are omitted. 
It is clear from the Year Books of Henry VI’s 
reign that this tract was regarded as a book of 
authority, Another tract, entitled the Articuli ad 
Novas Narrationes, is later in date, and was probably 
regarded as a companion book both to the Natura 
Brevium and the Novae Narrationes. The tract 
entitled Diversité des Courtes is still later—it was 
probably written in Henry VIII’s reign, and was 
supplementary to the earlier tracts. 

We have seen that in the fifteenth century the 
Register ceased to expand. In fact, the growth, 
during the sixteenth century, of the action of trespass 
and its offshoots was destroying the old scheme of 
actions. The old order was changing; and the 
books of the old order were therefore ceasing to be 

1 L.Q.R. xl. 320-1. 
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the heart and centre of the law. The new order gave 
birth to books of a different type. Books about 
writs and procedure definitely separated themselves 
from books about pleading; and both classes of 
books tended to change their shape. 


(i) Books about writs and procedure. 


In the sixteenth century some of the medieval 
books were revised, and new books were written. 
In 1534 or 15371 Fitzherbert published his New 
Natura Brevium; and in 1579 Simon Theloall 
published his ‘ Digest of Original Writs and Things 
Concerning Them’, which was the most orderly 
treatise on procedure, based on the Year Books, 
which had yet appeared. It was appropriately 
printed at the end of the 1687 edition of the Register. 
But all these were books of the old order. As 
trespass and its offshoots encroached upon the older 
forms of action, as newer courts sprang up, the pro- 
cedure of which was not that of the common law, 
their place tended to be taken by books of practice, 
which shortly and tersely described the procedure 
of all the different courts. One of the oldest of this 
series of books is the Attorney’s Academy, published 
in 1623, and written by Thomas Powell—a poet, 
a man of letters, and an industrious student of 
records. A great variety of these books were 
published in the latter part of the seventeenth 
and in the eighteenth centuries. Some, for instance 
Style’s Practical Register, group the rules of practice 


* Putnam, Justices of the Peace, pp. 34-5. 
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together under alphabetical heads; others, for 
instance the Compleat Solicitor, and the Practick 
Part of the Law, describe the practice of all various 
courts of law and equity ; others deal only with the 
practice of some one court ; others, for instance the 
Praxis Utriusque Banci, set out the orders made 
by the courts. These books are the ancestors of the 
large books of practice, such as Tidd’s Practice, 
which appeared at the end of the eighteenth and the 
beginning of the nineteenth centuries, and they are 
represented to-day by the Annual Practice and its 
tivals. 


(ii) Books about pleading. 

We have seen that both in the Year Books and 
the modern reports the needs of pleaders were kept 
prominently in view. Plowden considered that one 
of the great recommendations of his reports consisted 
in the fact that they contained precedents of 
pleading, on which there had been argument and 
judicial decision.. The Novae Narrationes consisted 
mainly of these precedents ; and precedents for use 
in the manorial courts were contained in the little 
books on the Court Baron and the Court Leet, 
which began to appear at this period. In the 
sixteenth century, new books, wholly devoted to 
precedents of pleading—the Books of Entries— 
began to appear. The earliest is a collection printed 
by Pynson in 1510; and it had numerous successors. 
The Old Book of Entries in 1546, Rastell’s Entries— 
the best sixteenth-century collection—in 1564, and 
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Coke’s Entries in 1614. In the seventeenth century 
a large number of these books were compiled and 
published by the prothonotaries or their clerks. 
They had great opportunities for accumulating 
a store of precedents, since it was their duty to enter 
the pleadings on the roll. Notable instances are 
collections by Brownlow, who had a great reputation 
as one of the ablest prothonotaries of the Common 
Pleas, by Herne, by Sir Thomas Robinson, and by 
Vidian. Besides these semi-official collections of 
pleadings, collections made by individual pleaders 
were also published—such as the Liber Placitandi of 
1674, and Hansard’s Entries of 1685. When, in the 
course of the eighteenth century, the pleaders 
became a distinct branch of the legal profession, 
when the prothonotaries and their clerks ceased to 
draw and enter pleadings, these private collections 
gradually ousted the semi-official collections which 
had held the field in the seventeenth century. 

Some of these collections give short notes on the 
rules of pleading. But, as the rules of pleading 
became more elaborate, more systematic books on 
this subject were needed. One of the earliest of 
these books is the Doctrina Placitandi of Sampson 
Ever, king’s serjeant in 1640, in which the rules of 
pleading are digested under alphabetical heads. 
That it was a useful book, much studied by eminent 
pleaders, can be seen from the interleaved and 
elaborately noted copy presented to Lincoln’s Inn 
Library by William Garrow. A still more important 
work was the article on Pleading in Comyns’s 
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Digest—said by Stephen to be the most systematic 
work on this subject that had yet appeared. The 
rules of this subject were still further elaborated and 
digested by Chitty’s book published in 1809, and by 
the notes in Williams’s Saunders. The way was thus 
prepared for Stephen’s famous book which was 
published in 1825. He did more than any one else 
to demonstrate the logical and scientific character 
of the principles of pleading ; and, by his influence 
on the Commissioners appointed to consider the 
practice and procedure of the courts of common law, 
to postpone any radical measures of reform. 

Both these old books of entries and these old 
works on pleading are now represented by well- 
known works, such as Bullen and Leake, which have 
adapted the old forms and principles to the new 
statutory requirements. 


(2) Books on Evidence. 

Though certain parts of the law of evidence can 
be traced back to the Middle Ages, the main out- 
standing features of that law only begin to be 
ascertained in the sixteenth and seventeenth cen- 
turies. 'The jury were then ceasing to decide cases 
from their own knowledge, and were beginning to 
decide them on the evidence of witnesses. This led 
directly to the growth of the modern rules; for, 
as Professor Wigmore has said, ‘ with all the em- 
phasis gradually cast upon the witnesses, their 
words and their documents, the whole question of 
admissibility arises’. And, though rules originating 

1 Essays in Anglo-American Legal History, ii. 692. 
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in the Star Chamber and the Chancery contributed 
to the development of the law of evidence, it was 
the necessity of adapting the law of evidence to 
a trial by jury which shaped some of its most salient 
characteristics... Hale has some chapters on the 
law of evidence in his History of the Pleas of the 
Crown ;? but, for the most part, the rules of this 
branch of the law were, till the beginning of the 
eighteenth century, contained in rulings and dicta 
scattered throughout the reports. The first book 
devoted to the subject was that of Chief Baron 
Gilbert who died in 1726. It was published post- 
humously in 1756. It long held its place as the chief 
book on this topic; and Blackstone is loud in its 
praises. During the eighteenth century the topic 
was increasing in importance. Bacon and Comyns in 
their abridgements gave a considerable space to it; 
and in 1767 the notes of Bathurst, a judge of the Com- 
mon Pleas, and the least competent Chancellor of the 
eighteenth century, were incorporated in his nephew 
Buller’s book on Trials at Nisi Prius. At the end of 
the eighteenth and the beginning of the nineteenth 
century, the beginning of the practice of reporting 
Nisi Prius cases added largely to the material 
available to writers on this branch of the law. Hence 
we get books of a new type. Peake’s book was 
published in 1801, Phillipps’s book in 1814, and 
Starkie’s book in 1824. The two last-mentioned 
books owed a good deal to Evans’s Notes to Pothier 


1 Thayer, Evidence, pp. 2-3. 
2 Chaps. XXXVII-XL. * Comm. iii. 367 n. q. 
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on Obligations, published in 1806, which, as Professor 
Wigmore has said, were ‘ the first reasoned analysis ’ 
of the rules of this branch of the law. 

The publication in 1825 of an English translation 
of Dumont’s French version of Bentham’s theory 
of Judicial Evidence, and the publication in 1827 of 
Bentham’s Rationale of Judicial Evidence, mark an 
epoch both in the law and the literature of the 
subject. Mill rightly regarded Bentham’s labours 
in this branch of the law as the most important 
and the most beneficent of all his undertakings. 
Bentham, he said, ‘ found the philosophy of judicial 
procedure . . . and of evidence in a more wretched 
state than even any other part of the philosophy of 
law; he carried it at once almost to perfection ’.? 
His influence is writ large on the nineteenth-century 
statutes relating to evidence, and on the books of 
a new type which then began to appear. The first 
edition of Taylor’s book was published in 1848, and 
of Best’s in 1849. FitzJames Stephen began his 
literary labours in this branch of the law with the 
publication in 1872 of the Indian Evidence Act, 
accompanied by an introduction dealing with the 
principles of judicial evidence ; and in 1876 he pub- 
lished his Digest of the Law of Evidence. In America 
the history, principles, and rules of this branch of the 
law have been illumined by Thayer ; and, above all, 
by the monumental treatise of Professor Wigmore, 
which is more elaborate and more learned than any 

1 Op. cit., p. 696. 


2 Mill, Dissertations and Discussions, i. 374. 
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other treatise upon this topic in the old world or 
the new. 


(3) Books on the Land Law and Conveyancing. 

Before Littleton wrote his famous book on 
Tenures, the immense importance of the land law 
had given rise to a small tract entitled the Old 
Tenures, similar in character to the tracts on writs 
and procedure which I have already described. I 
shall have something more to say of Littleton’s 
book later. Here it will be sufficient to say that 
from 1481 or 1482, the date when it was first printed, 
it has kept its place as a leading book on the land 
law; and, during the seventeenth and eighteenth 
centuries, Littleton with Coke’s comment, and 
Coke’s Copyholder, were the leading text-books. 
The only other book which we need notice is the 
Profitable Book of John Perkins, published in 
French in 1530, and in English in 1641 and 1657. 
It deals mainly with the land law as developed 
by the Year Books. One of the earliest and best 
of the modern books is the Compendium of the 
Law of Real Property by Walter Henry Burton, 
a Vinerian fellow, which was first published in 
1828. 

In the Middle Ages we can only see the beginnings 
of the process which will make the opinions and the 
practice of conveyancers almost a source of law. 
There were then many learned amateurs in the 
monasteries, who drew conveyances according to 
the pattern approved by the monastery—‘ it is most 


LAND LAW AND CONVEYANCING 123 


certain’, says Plowden,' ‘that the cloisterers in 
making their leases and deeds had commonly 
a peculiar form thereof which they would stick to so 
precisely, that rather than deviate from their 
custom they would mar the whole’. But, for all 
that, we can see, during the fourteenth and fifteenth 
centuries, the beginnings of the process which will 
lead to the growth of the modern authority of the 
conveyancers. Any collection of precedents will 
show a growth in uniformity and complexity, which 
points to the rise of a class of professional convey- 
ancers. At first, the collections of conveyances 
which got into print were small collections, which, 
under the title of Carta Foedi, were tacked on to the 
little volumes which dealt with the Court Baron and 
the Court Leet. In 1543 a new and comprehensive 
collection of precedents of all kinds of documents 
was edited by Thomas Phayre. A much more 
elaborate work of the same kind was published by 
West in 1590, under the title of Symboleography. 
It went through several editions, and was enlarged 
in each successive edition. A book published in 
1650, entitled the Perfect Conveyancer, brings us 
a step nearer to a collection of purely conveyancing 
precedents. And though collections of very miscel- 
laneous documents continued to be published all 
through the seventeenth century, precedents in 
conveyancing tend to fall apart from precedents of 
mercantile and other documents. Most of these 
books are anonymous; but in 1682 there was 
1 At f. 163. 
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published the first set of precedents by a distin- 
guished conveyancer. In that year Bridgman’s 
clerk, Thomas Page Johnson, published his late 
master’s precedents in conveyancing. It is the first 
book of precedents of the modern type; and it is 
this book which has given to Bridgman the title of 
the father of modern conveyancers. 

Naturally the elaboration of the art of conveyanc- 
ing, to which these precedents testify, caused a 
demand for a book to teach practitioners how to use 
them. This want was supplied by the ‘ Touchstone 
of Common Assurances’, which was published in 
1641 under the name of William Shepherd. Shepherd 
was an industrious writer of many law books, and 
a whole-hearted supporter of the Commonwealth. 
This doubtless had something to do with the ob- 
security into which most of his books fell after the 
Restoration. 'The Touchstone for some time shared 
this fate. But its merits, and the appreciation of 
Willes C.J., rescued it from obscurity. There is, 
however, reason to think that its merits are due to 
the fact that its author was not Shepherd, but 
Sir John Dodderidge—a judge of James Is reign, 
and, according to Croke, ‘a man of great knowledge 
as well in the common law as in other human 
sciences, and divinity’. The book is not only the 
earliest work exclusively devoted to the theory of 
conveyancing, but also a work which is still re- 
garded as a high authority on this subject. 
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(4) Books on the Criminal Law. 


There is no book exclusively devoted to the 
criminal law in the medieval period. For our 
information upon this topic we must go to the 
Year Books, and use as our guide the printed 
Abridgements. In the sixteenth century there is 
one book exclusively devoted to this topic—Staun- 
ford’s Pleas of the Crown, which was published 
posthumously in 1560. Staunford was made 
judge of the Common Pleas in 1554, and was a 
learned lawyer. He is said to have edited the earliest 
printed edition of Glanvil; and he made use of 
Bracton’s book which had not then been printed. 
The book is founded almost entirely upon Bracton 
and the Year Books. A more comprehensive and 
up-to-date book was the ‘ De Pace Regis at Regni’ 
of Ferdinando Pulton, which was published in 1609. 
A comparison between its forty-one chapters and 
Staunford’s work, enables us to appreciate the effect 
of the additions to the criminal law made during 
the sixteenth century by the Legislature, the common 
law courts, and the Star Chamber. The great books 
on the criminal law are Coke’s Third Institute, and 
more especially Hale’s Pleas of the Crown, with both 
of which I shall deal in the second part of this 
chapter. A good deal of information on this topic 
was also given in the large literature on the justices 
of the peace of which I must now say something. 
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(5) Books on Local Government and the Justices of the 
Peace. 


In the Middle Ages local government and the land 
law shade off into one another; and the sources of 
our information must be sought, to a large extent, 
in the cartularies, extents, and court rolls of the 
great landowners. The cartularies contain the muni- 
ments of title of the lands and franchises of the great 
landowners. They include both the deeds and the 
records of legal proceedings relating to them. The 
extents describe the actual condition of the manor— 
cataloguing all the facts which bore upon the value 
of the property. The court rolls—the most important 
source of information from the strictly legal point 
of view—describe the activities of the manor as 
a unit of jurisdiction and government. We have 
no such continuous rolls of the communal courts ; 
but it is now fairly certain that the sheriffs kept 
records of the proceedings of their courts. Mr. Hilary 
Jenkinson, in a recent article in the Cambridge 
Historical Journal,’ has given an account of some 
fragments of rolls recording the proceedings of the 
county courts of Oxfordshire, Berkshire, and Corn- 
wall. And in fact for some purposes it was necessary 
to keep a record—both for financial purposes, and 
for legal purposes, when a writ of recordari facias 
made it necessary to bring the proceedings of the 
court before the courts of common law. But as 
these rolls did not, like the rolls of the feudal and 


1 Vol. i, p. 103. 
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franchise courts, bear upon proprietary rights, they 
were of little value to litigants ; and as each sheriff 
kept his own rolls, we have no such regular series of 
these rolls, as we have of the rolls of the feudal and 
franchise courts. All these rolls show us that there 
was a large body of law systematically administered 
in these courts; and, in the earlier part of the 
medieval period, they are as important a source of 
English law for some of the as yet unformed branches 
of the common law, as the rolls of the royal courts 
are for its older branches. And so it is not surprising 
that, just as books on practice and procedure were 
wanted by practitioners in the royal courts, so in 
the local courts a demand sprang up for similar 
manuals. Four of the earliest of these tracts, which 
come from the first half of the fourteenth century, 
have been edited by Maitland for the Selden Society.* 

For the law administered in the boroughs we have 
a separate set of: authorities. We have the charters 
which confer upon them their various jurisdictional, 
governmental, and fiscal privileges. We have some- 
times books, red, white, and black, in which town 
clerks or other municipal officials collected the 
charters, records of decided cases, and all other 
documents bearing upon the privileges of the 
borough, or useful in the administration of justice 
within its boundaries. We have the custumals, or 
records of the customs observed in the borough, 
a selection from which has been collected and 
described by Miss Bateson for the Selden Society. 

1 The Court Baron (S8.8.). 
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We have the records of the proceedings of the courts 
which administered justice within the borough. 

At the end of the fifteenth century there were 
a number of tracts, similar to those which Maitland 
edited in the Court Baron, circulating in manuscript ; 
and during the first half of the sixteenth century 
many of them found their way into print. This 
early printed literature, more especially that part 
of it which relates to the justices of the peace, has 
for the first time been carefully and critically cata- 
logued by Miss Putnam in her work on the early 
treatises on the justices of the peace.’ The contents 
of these volumes show us the kind of information 
which a book on local government law of the earlier 
half of the sixteenth century might be expected to 
contain. There were often bound up in one volume 
tracts on the justices of the peace, on the court 
baron, court leet and hundred court, the returna 
brevium, the carta foedi, and the ordinance of the 
Exchequer as to fees. The contents of these tracts 
tell us something of the form which the local govern- 
ment was taking. The justices of the peace are 
clearly the most important officials, for the tract 
relating to them is always the longest, and there is 
much more variation between the different books. 
The other tracts are shorter, and hardly show any 
variation at all. It is not therefore surprising to 
find that, as the sixteenth century advanced, this 
literature changed its form. Books dealing with 


* Oxford Studies in Social and Legal History, vol. vii, App. I, 
and pp. 6-42. 
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the justices of the peace fall apart from books 
dealing with the older officials of the county, and 
from books dealing with the court baron and the 
court leet. Of the books dealing with the older 
officials of the county the outstanding book is 
Dalton’s Sheriff, which was published in 1623, and 
continued to be a standard book till the beginning 
of the eighteenth century. Of the books dealing 
with the court baron and the court leet the out- 
standing book is Kitchin’s work, which was pub- 
lished in 1580. Many similar books were published 
in the seventeenth and eighteenth centuries—e. g. 
William Shepherd’s Court Keeper’s Guide. But as 
the leet decayed, and as the business of the manorial 
courts came to be confined to copyhold conveyancing 
business, these books naturally developed into our 
familiar treatises on copyholds. 

The main stream of books upon local government 
law had, by the middle of the sixteenth century, 
begun to flow through the channel of books on the 
justices of the peace. Anthony Fitzherbert of the 
Abridgement published in 1538 the earliest of a new 
type of books on this subject. A very much enlarged 
edition was issued by Crompton in 1583; and the 
manner in which he rearranged Fitzherbert’s book 
showed that a more orderly and systematic treatment 
was needed. In fact this want had been supplied 
two years previously (1581) by the EHirenarcha of 
that learned antiquary, lawyer, and justice—William 
Lambard. Both Crompton and Lambard gathered 
up the large literature and the mass of legislation, 
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which was beginning to accumulate round the 
justices of the peace; and, in particular, they used 
the learned reading of Thomas Marowe, which has 
just been printed and edited by Miss Putnam, and 
of which I shall have something to say later. But 
Lambard’s was by far the better and more literary 
work, and it had a much greater success. It must 
be placed at the head of that long list of books upon 
the justices of the peace such as Dalton, Burn, 
Archbold, and Stone, which stretch in a continuous 
series from the seventeenth to the twentieth century. 
But in one respect these books differ from Lambard’s. 
His systematic arrangement was soon superseded by 
an alphabetical arrangement; and it was in these 
books dealing alphabetically with the practice of 
the Sessions that the greater part of local government 
law was for many centuries to be found. At the end 
of the seventeenth and in the eighteenth centuries, 
the growing organization of the parish for poor 
relief and other civil purposes, gave rise to a literature 
upon its activities, which in time has divided the 
field of local government law with the literature upon 
the justices of the peace. 


(6) The Lectures of the old Readers of the Inns of 
Court. 

In the Middle Ages the lectures of the Readers 
of the Inns of Court were regarded as important 
sources of the law ; and, as such, they are cited both 
in the Year Books and the Abridgements. Indeed, 
it is not surprising that this should have been so. 
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The Readers were appointed from amongst the 
senior members of the Inns of Court; and, in the 
days before printing, their Readings were evidently 
a welcome addition to the existing manuscript 
literature of the law. The Readings were generally, 
though not invariably, on some statute; and the 
fact that the Readings were generally on statutes 
was assumed in the report on the educational system 
of the Inns, which Thomas Denton, Nicholas Bacon, 
and Robert Cary made to Henry VIII in 1540. In 
the seventeenth century Roger North lamented the 
decay of Readings, largely because lawyers and 
litigants were thus deprived of an authoritative 
interpretation of new statutes. He says: * 

‘It was the design of these readers to explain to the 
students the constructions that were to be made upon 
new statutes, for clearing a way that counsel might 
advise safely upon them. And the method of their reading 
was to raise all imaginable scruples upon the design, 
penning, and sense of such new Acts as they chose out 
to read upon, and then to give a careful resolution of them 
_. . But now there is scarce a lawyer so hardy to advise 
a client to try a point upon a new statute whereof the 
event is at the peril of costs, and sometimes ruin of a poor 
man that pays for the experiment... Probably a single 
judge at the assizes would not have opposed his sentiment 
against the learned determination of a reader so solemnly 
and publicly held forth (as at these exercises in the inns 
of court is done), which counsel at the bar in nice ques- 
tions at law are allowed to appeal to for authority.’ 
With the exception of Bacon’s unfinished Reading 

on the Statute of Uses, the only printed Readings 


1 Lives of the Norths, i. 98-9. 


132 TYPES OF LEGAL LITERATURE 


which have come down to us are short and scrappy. 
But Miss Putnam, in her edition of Thomas Marowe’s 
Reading de Pace, has shown us that the existing 
printed literature of Readings is almost ludicrously 
inadequate. The existence of Marowe’s Reading 
was known to us by the citations from it which are 
contained in Crompton’s and Lambard’s works on 
the justices of the peace. In fact, it is a most able 
set of lectures on the justices of the peace, and on 
the criminal law which the justices were appointed 
to administer. It sheds much new light on the early 
modes of appointing the justices, on the question 
when the term justices was first applied to them, on 
the form of the commission of the peace, and on the 
question whether women could be justices. It is 
also a very valuable addition to our scanty authorities 
on the history of the medieval criminal law. It gives 
us, for instance, valuable new information on the 
question whether the justices could hear criminal 
appeals, on the rules as to taking surety of the peace 
and good behaviour, and on the rules as to the 
framing of indictments. One illustration of the 
historical value of the Reading must suffice. IT have 
pointed out in my history? that for the rule that 
burglary can only be committed at night Coke only 
cites a case of Edward VI’s reign, and that Crompton 
cites no authority at all—saying that for all that 
appears in the older authorities the crime might as 
well be committed by day. I concluded therefore 
that the rule was not much older than the sixteenth 


1 Vol. iii. 369. 
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century ; but it is stated as a settled rule in 1503 in 
Marowe’s Reading,’ so that it must be at least as 
old as the latter part of the fifteenth century. 

It is quite clear from the publication of this 
Reading that the publication of other manuscript 
Readings would be of great service to the study of 
later medieval history. When we consider that 
among the Readers were such men as Littleton, 
Frowyk, Keble, Brooke, Dyer, Popham, Coke, and 
Dodderidge, it must be obvious that a version of their 
Readings, of the fulness of either this Reading of 
Marowe’s or of Bacon’s, would shed a great light 
upon the manner in which the lawyers used and 
interpreted the Year Books and reports, and of the 
views current amongst the legal profession as to the 
topics treated of by the Reader. The question of 
publishing a selection of these Readings is eminently 
fit to be considered by the Selden Society. 

At the beginning of the seventeenth century the 
old system of legal education was beginning to decay. 
Coke says of the Readings of his own day that, as 
compared with the older Readings, they were 
‘obscure and dark’, and had lost their former 
authority. The educational system of the Inns of 
Court wholly disappeared in the latter part of the 
seventeenth century ; and we shall see that it was 
not till legal education revived in the last century 
that books written as much for students as prac- 
titioners became again an important part of our legal 
literature. 

1 Putnam, p. 378. 2 Co. Litt. 280 b. 
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At this point I must leave the consideration of 
leading types of our legal literature, and consider 
one or two of the great names in that literature, 
who have left their mark on the law by writing 
the books which we all recognize to be books of 
authority. 

The Books of Authority. 


I have already described the earliest books of 
authority—Glanvil and Bracton, and the books of 
Britton and Fleta which were based on Bracton. 
I must now describe the books which, in later 
periods in the history of our law, have attained this 
rank. I shall give some account, firstly, of the 
works of two lawyers of the late medieval period— 
the works of Fortescue and Littleton ; secondly, of 
the works of Coke, and their influence on the history 
of English law; thirdly, of the works of Selden ; 
fourthly, of the works of Hale; and lastly, of Black- 
stone’s Commentaries. 


Fortescue and Littleton. 


Fortescue was chief justice of the King’s Bench 
from 1442 to 1460. He sided with the Lancastrians, 
and went into exile with them. After the final 
victory of the Yorkists at Tewkesbury in 1471 he 
made his peace with the Yorkists, and died about 
1476. But for the Wars of the Roses, and but for 
the fact that Fortescue, unlike his brethren, took 
a side in those wars, we should probably only know 
him, as we know most other lawyers of this period, 
as giving certain decisions and arguing certain cases. 
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His exile made him a diplomat and a statesman. 
He was at leisure to reflect from the outside, both 
upon the condition of his country, and upon its 
system of law, in the study and administration of 
which he had spent the greater part of his life. It 
is for this reason that his works possess so unique 
a value. They are the writings not only of a con- 
temporary and a party man, but also of a lawyer 
who had been at the centre of affairs in many 
various spheres of activity. He shares with Bentham 
the fame of being at once a lawyer and a practical 
political philosopher. Both men clearly saw some 
of the evils from which their own age suffered. Both 
suggested the remedies which were successfully 
adopted by the age which followed. 

The two books which have made him memorable 
in English legal history are the De Laudibus Legum 
Angliae, and the Monarchia or The Governance of 
England. The De Laudibus is written in the form 
of a dialogue between prince Edward (son of Henry 
VI) and Fortescue. His design is to instruct the 
prince in the leading characteristics of the laws of 
the country over which he is one day to rule. He 
explains the difference between an absolute and 
a limited monarchy—illustrating his theme by taking 
France and England as the types of these two forms 
of rule. He then goes on to compare the English 
common law with the civil law, greatly to the advan- 
tage of the former. As part of his description of 
English law he gives us our earliest account of the 
Inns of Court, legal education, and the ranks of the 
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legal profession. In his description of the law he 
purposely abstains from technical details. He 
explains certain elementary doctrines of the common 
law, and gives an account of some of its most salient 
features. It is just because it was written to instruct 
one who was not a lawyer, and never intended to 
become a lawyer, that it contains information which, 
being well known to all contemporary lawyers, we 
get from no other legal writer. It is probably the 
first legal book which was avowedly written to 
instruct a layman in the elements of law. The 
consequent lucidity of its style, together with the 
unique character of the information it contains, 
explain why it has always been among lawyers the 
most popular of Fortescue’s works. It was printed 
and translated in the sixteenth century. It was 
annotated by Selden in 1616, and there are many 
later editions. 

The Monarchia or The Governance of England is 
one of the latest of Fortescue’s works. There is much 
in common between the Monarchia and the De 
Laudibus. Both contain a discussion of the differ- 
ences between an absolute and a limited monarchy. 
Both contrast the state of France and England in 
order to show the goodness of English institutions. 
But whereas the object of the De Laudibus is to 
instruct in English law, the object of the Monarchia 
is to probe the causes of that want of governance 
which had led to the Wars of the Roses. Fortescue’s 
analysis of the causes of the weakness of the Lancas- 
trian government is masterly. It led to practical 
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Suggestions, because it was not from books alone 
that Fortescue derived his inspiration. Without 
departing in any way from the constitutional 
position which he had taken up in the De Laudibus, 
he made suggestions which were carried out by the 
Tudors. 

At the end of the fifteenth century it was possible 
to advocate a strong executive founded upon the 
prerogative, and yet to believe in parliamentary 
control. It is for this reason that the practical 
influence of Fortescue’s works has been curiously 
double. They have enjoyed the rare distinction of 
having suggested both the measures which led to 
the establishment, in the sixteenth century, of the 
strongest monarchy which England had had since 
the time of the Norman and Angevin kings; and 
the arguments, which in the seventeenth century, 
were frequently and effectively used by the opponents 
to arbitrary rule. 

Littleton, after a distinguished career at the bar, 
became a judge of the Common Pleas in 1466, and 
retained that position till his death in 1481. It was 
no doubt during his tenure of office as judge that he 
wrote his famous book. 

Five books stand out pre-eminently in the history 
of English law—Glanvil, Bracton, Littleton, Coke, 
and Blackstone; and of these Littleton’s book is the 
first great book upon English law not written in 
Latin and wholly uninfluenced by Roman law. Coke 
called it ‘the ornament of the Common Law, and 
the most perfect and absolute work that ever was 
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written in any humane science’. Written as it was 
in the professional law French of the day, it summed 
up the results of the professional development of 
what was then the most important branch of the 
common law. It showed that the common law was 
not merely a collection of rules of pleading and 
practice that could be compendiously strung to- 
gether in the short tracts, which, for the last century 
and a half, had been the only law books produced 
by the legal profession. It showed that it pos- 
sessed principles and doctrines of its own, which 
were scientifically exact and yet eminently practical, 
because they were founded upon the actual problems 
of daily life. The book was founded upon the Year 
Books, but it was no mere summary of decisions. 
The author tries to get beyond the decisions to the 
‘arguments and reasons of the law’, and thus to 
construct from the already vast number of decisions 
upon the various parts of his subject a coherent 
body of legal doctrine. 

The book was designed to assist the author’s son 
Richard to a knowledge of the law, and it soon 
obtained and long retained its position as a first book 
for the student. When it was written is not quite 
clear—probably towards the close of the author’s 
life. There are two manuscripts of it which were 
almost certainly written while he was alive, but we 
have not got the autograph. It seems to have been 
at once accepted as a classic. It was printed by 
Lettou and Machlinia in 1481 or 1482, ‘ being one 
of the earliest books printed in London, and the 
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earliest treatise on the English law printed any- 
where.’ There was a second edition in 1483; and 
before 1628 (the year when Coke’s edition and 
commentary was published) it had run to more than 
seventy editions. Early in the sixteenth century 
it was translated, and it obtained a commentator 
before Coke. 

These few facts speak more strongly for the 
intrinsic merits of Littleton’s book than pages of 
elaborate eulogy. Here I would call attention to 
the characteristic which gives it a unique value 
from the historical point of view. It describes the 
land law as it existed at the end of a period of con- 
tinuous and purely logical development, and just 
before a period when its doctrines were to be pro- 
foundly modified. When Littleton wrote the new 
doctrines as to Uses were beginning to modify the 
strict common law rules; and, whether or not to 
meet the competition of the new kinds of interests 
in the land which they rendered possible, the common 
law was just beginning to think of definitely admit- 
ting the validity of the contingent remainder. An 
effective method had at length been devised of 
undoing the effect of the statute De Donis. The 
action of trespass and its offshoots were soon to 
encroach upon the sphere of the real actions. Little- 
ton both knew and understood the doctrines of Uses, 
as his will shows; but the undoubted references to 
them in his book are of the slightest. He denies the 
validity of a contingent remainder. There is no 
hint either that unbarrable entails are things of the 
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past, or that the supremacy of the real actions will 
shortly be threatened. In fact, the historical 
interest of Littleton’s book is closely parallel to that 
of Blackstone’s Commentaries. It summed up and 
passed on to future generations the land law as 
developed by the common lawyers of the Middle 
Ages, before it was remodelled by the changes 
inspired by the growth of the new equitable prin- 
ciples administered in the Chancery, just as Black- 
stone’s Commentaries summed up and passed on 
the common law, as developed mainly by the work 
of the legal profession, before it was remodelled by 
the direct legislation inspired by the teaching of 
Bentham. 


Coke. 


In passing from Littleton to Coke we pass from 
the man who summed up the medieval development 
of the principal branch of the common law, to the 
man who adapted that medieval common law to 

the needs of the modern state. Coke was made 
’ golicitor-general in 1592. From 1594 to 1606 he was 
attorney-general, From 1606 to 1613 he was chief 
justice of the Common Pleas, and from 1613 to 1616 
chief justice of the King’s Bench. From 1620 to 
1629 he was a leader of the Parliamentary opposition, 
and took the chief part in framing and passing the 
Petition of Right. He died in 1634. Throughout 
his life he was a leader of men; and, though his 
permanent influence on the history of English law 
is due in part to this fact, it is due even more to the 
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fact that his enthusiasm for the common law led 
him to employ the scanty leisure of a busy career 
in the restatement of all its principal doctrines. The 
two sets of works which have given him his per- 
manent importance, and have made him the central 
figure in our legal history, are his Reports and his 
Institutes. Of the Reports I have already spoken. 
Here I propose to say, in the first place, something 
of the Institutes; and, in the second place, to 
explain why Coke’s career and writings have had 
so great and so permanent an influence on the future 
development of our law. 

(i) The First Institute—Coke upon Littleton— 
is much fuller and more elaborate than the others, 
and was the only part of the Institutes published 
in the author’s lifetime. It is clearly a book upon 
which he had been engaged all his life. Littleton 
was the first book which the student read; and 
Coke upon Littleton was meant to be Littleton 
brought up to date. But it is a great deal more than 
this. All Coke’s reading in the medieval and modern 
text books, the Year Books, abridgements, and 
records, and all his experience as counsel and judge, 
are compressed into his commentary. The result 
is that discussions of the most abstruse legal doc- 
trines are found side by side with the most elementary 
pieces of information; and many branches of the 
law, besides the land law, on which Littleton was 
writing, are more or less fully treated. It is a legal 
encyclopaedia arranged on no plan except that 
suggested by the words and sentences of Littleton. 
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Obviously it was very unsuited to be a students’ 
text-book; and there is something to be said for 
Roger North’s view that it is ‘much more obscure 
than the bare text without ’.1. The Second Institute 
deals with the additions which statutes had made 
to the common law. Some thirty-nine statutes are 
commented on, of which twenty-six belong to the 
medieval period. In the case of certain sixteenth- 
century statutes Coke’s comments are historically 
very valuable, as they give us the contemporary 
reasons for passing them, and first-hand information 
as to the effects of their working. 

These two parts of the Institutes had dealt, as 
Coke had said, mainly with common pleas. The 
Third Institute was devoted to the criminal law. 
We have seen that in this part of his work Coke had 
predecessors—Staunford and the books on the 
justices of the peace. Coke’s book was more elabo- 
rate than any of these; and his career as law officer 
and judge enabled him to give a good deal of new 
information on the important new developments of 
the law. The Fourth Institute deals with the juris- 
diction of courts; and here again Coke had prede- 
cessors in Lambard and Crompton. But here again 
his work is more elaborate than that of his prede- 
cessors. Much had happened since those books 
had been written. Coke and James I had put 
forward their respective claims to settle conflicts 
of jurisdiction ; and Coke had been driven from the 
bench. Throughout his book he maintains his views 

1 Lives of the Norths, i. 17. 


COKE 143 


as to the supremacy of the common law and the 
common law courts ; and in his account of the courts 
of Admiralty and Chancery there is no doubt that 
his views are only maintained by a considerable 
straining and even perversion of his authorities. 
That these views would give offence he did not 
doubt, and in the circumstances he was wise not 
to publish the last three parts of the Institutes in 
his lifetime. When they were published in 1641 it 
was the hour of the victory of the common law and 
the Parliament. -The result was that Coke’s writings 
were accepted, and made the basis of our constitu- 
tional and our common law. From that time, and 
down almost to our own days, there have been many 
lawyers who would hardly admit of the existence 
of any serious shortcomings in Coke’s works. How 
far this claim is justified, and the reasons why his 
writings have had so great and so permanent an 
influence, we must now consider. 

(ii) The critics of Coke’s works can be divided into 
two main classes—the historians and the analytical 
jurists. 

The historians have pointed out that Coke’s 
history is often inaccurate, and that his law is not 
the true medieval law which he represented it to be. 
And we must admit that there is some truth in these 
criticisms. There is no doubt that Coke approached 
both law and history with the mind of an advocate. 
All through his life he was an advocate of legal 
doctrines or political causes. The result is that he 
very frequently writes himself into a decided view 
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as to many very doubtful questions both of law and 
history. This habit of mind is the cause of two very 
serious defects in his writings. In the first place, 
the many causes which he advocated during, his long 
life were not always consistent with one another. 
Thus, his dicta in Bonham’s Case,‘ as to the power 
of the common law to override Acts of Parliament, 
are not consistent with the views, which he elsewhere 
expresses, as to the supremacy of Parliament. In 
the second place this mental defect made him very 
uncritical in the use of his authorities, and even led 
him to misrepresent their effect. He swallowed 
whole all the historical fictions contained in the 
Mirror of Justices. The errors into which he fell in 
his endeavour to cripple the court of Chancery were 
exposed by Lord Ellesmere ; and the similar errors 
into which he fell in the course of his contest with the 
Admiralty have been exposed by Prynne in the seven- 
teenth century, and by Mr. Marsden in our own day. 

On the other hand, some of the charges made by 
the historians against Coke, that he perverted the 
true medieval law, admit of an answer. The fact 
that a legal doctrine appears in one form in Bracton 
or the earlier Year Books, and in another form in 
Coke, is not a conclusive proof that Coke has been 
perverting the law. It is at least as likely that the 
law had been modified between the thirteenth or 
fourteenth century, and the sixteenth century, and 
that Coke is stating, as he was bound to state, the 
modern law. Moreover, I very much doubt whether 

1 (1609) 8 Co. Rep. at f. 118, 
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in cases which had no bearing upon the politics of his 
day, any general charge of inaccuracy can be proved. 
In 1613, in the case of Priest and Wright, the Star 
Chamber publicly recognized the benefit which his 
reports had conferred upon the law;* Bacon and 
Ellesmere, though encouraged by James I, found 
no serious errors in his reports except in cases of 
a political or semi-political nature; and Bacon 
admitted that, though his reports contained errors, 
and unwarrantable extra-judicial resolutions, yet 
they contained ‘ infinite good decisions and rulings 
over of cases’. 

T turn now from the criticisms of the historians to 
the criticisms of the analytical jurists. Hobbes is 
the father of the analytical jurists; and, when he 
was writing, Coke was accepted as the great oracle 
of the law. Since Coke, in his readiness to explain 
and justify the many anomalies which disfigured 
the law, displayed the besetting sins of the historical 
lawyer in an exaggerated form, it was natural that 
Hobbes should select his writings as the type of that 
obsolete medievalism in law and politics, which he 
had made it his life’s work to combat. In his Dia- 
logue of the Common Laws Hobbes attacked Coke’s 
legal theories with the analytical weapons which 
Austin has made familiar to us; and the subject- 
matter of some of the rules of English law with those 
arguments, based on reason and utility, which 
Bentham was later to urge with so great an effect. 
Hobbes’s attack called forth a reply by Hale, who 
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was, as we shall see, one of the greatest of our his- 
torical lawyers. On the merits of this controversy, 
which has been revived in another form in our days, 
I think it would be trte to say that Hobbes, like 
most analytical lawyers, saw a part, but only a part 
of the truth. At the end of the sixteenth century 
it was clear to most lawyers and thinkers that some 
restatement of the law was necessary. Bacon, the 
man whose intellectual equipment best fitted him 
to give an opinion on this matter, said that the 
construction of a logical code, on the lines which 
Hobbes would have approved, was impossible. He 
suggested a much more conservative measure of 
reform. The law was to be restated, and, as thus 
restated, was to consist of two main parts—a digest 
of statute law, and a digest of case law, with certain 
auxiliary books. But political reasons made Bacon’s 
scheme impossible; and at a later period the 
qualities of Coke’s writings made the necessity for 
a restatement of the law less pressing. 

In the first place, since they cover the whole field 
of law, and restate it from the point of view of the 
sixteenth century, they modernized the law; and 
since Coke was a master of the medieval common 
law, they modernized it without any perceptible 
breach in the continuity of its development. In the 
second place, the result of Coke’s fight for the 
supremacy of the common law was to make English 
law a very much more uniform system than it would 
otherwise have been. The result of the successful 
resistance of the court of Chancery has been to split 
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English law into two halves. If all the other rivals 
of the common law had been equally successful 
English law would have split into many fragments. 
In the third place, by his alliance with the Parlia- 
mentary opposition, he made the supremacy of the 
law a cardinal doctrine of our constitutional law, 
and enabled this doctrine to be applied to the 
government of a modern state. In short, Coke’s 
work was the complement of the work of the Tudor 
dynasty. Just as they had adapted the medieval 
institutions of the English state to modern needs, 
without any appreciable sacrifice of the medieval 
ideas contained in them, so Coke restated the rules 
of the medieval law in such a way that they were 
made fit to bear rule in a modern state. Just as the 
Tudors determined the form of the development of 
the English state, so Coke determined the course 
of the development of our modern law. 


Selden. 


‘The first half of the seventeenth century,’ said 
Maitland, ‘may be regarded as the heroic age of 
English legal scholarship.’* The literary Renais- 
sance of the Elizabethan age had touched the studies 
of law and history, and many scholars were working 
with the enthusiasm of explorers to put them upon 
a new basis. We can see the central figures of this 
revival in the band of poets, historians, and lawyers 
who formed the Antiquarian Society. Among them 
were to be found such men as Camden, Clarendon, 

1 Collected Works, iii. 453. 
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Bacon, Selden, Rolle, Spelman, D’Ewes, Eliot, and 
many others, whose names are well known in law, 
politics, and literature. Among them also was the 
greatest antiquary and collector of books and manu- 
scripts of the period—Sir Robert Cotton. 

Of this school of lawyers and historians the chief 
ornament, by the consent both of contemporaries 
and posterity, was John Selden. His works comprise 
books on English history, political and constitutional, 
books on ecclesiastical history, books upon classical 
and oriental subjects, and books on legal history. 
His books on English History, political and consti- 
tutional, comprise the ‘Jani Facies Altera’, and 
*England’s Epinomis’, both dealing with early 
British, Saxon, and Norse customs; the ‘ Duello or 
Single Combat’; the great- work on ‘Titles of 
Honour’; the edition of six books of Eadmer; the 
edition of and critical preface to the Decem His- 
toriae Anglicanae Scriptores. His great book on 
ecclesiastical history is the ‘ History of Tithes’, 
which raised a storm, because the obvious inference 
from the book was that tithes were due, not by 
divine, but by merely human law. His classical and 
oriental works are his book on the Arundel Marbles, 
many large books on points of Hebrew law, and an 
edition of part of the history of Eutychius. His 
works on legal history comprise the Dissertatio ad 
Fletam ; the notes upon Fortescue’s De Laudibus, 
and upon Hengham’s Magna and Parva; a short 
tract on the office of Lord Chancellor; a tract on 
the privileges of the Baronage, written by order of 
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the House of Lords; a tract on legal Judicature in 
Parliament ; and two tracts on the origins of the 
law as to probate, and as to the Administration of, 
and intestate succession to, chattels. Besides these, 
his Mare Clausum, published as an answer to 
Grotius’s Mare Liberum, shows that he was a compe- 
tent international lawyer. 

The bulk of Selden’s books on English law and 
English legal history is small as compared with the 
bulk of his work on oriental, ecclesiastical, and 
general historical subjects. But we must measure 
their importance by their quality not by their 
quantity. For the first time a first-rate scholar and 
historian, who was also a first-rate lawyer, applied 
his talents to the criticism and elucidation of the 
sources of English law. None of the other eminent 
scholars and historians of that day possessed quite 
the same combination of qualities and range of 
interests that he possessed. And his talents and 
industry were applied in accordance with the most 
modern canons of historical scholarship. None but 
the best evidence was sufficient. The documents 
were made to tell their own tale in their own way, 
with as little intrusion as possible of the author’s 
own point of view. Though he dealt with very early 
periods of history there was nothing of the anti- 
quarian about his work. Ancient history, he truly 
held, was useful only in so far as it ‘ gives necessary 
light to the present in matter of state, law, history, 
and the understanding of good authors’.* His 

1 Dedication of the History of Tithes. 
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experience as a lawyer and member of Parliament 
gave him the power, not only to discern in the remote 
past what were the ideas and institutions which 
influenced the age in which he lived, but also to give 
a convincing account of their original contents and 
form, and of the manner of their development. He 
was able to do this effectually because, besides being 
a profound common lawyer, unlike most common 
lawyers, he had also a profound knowledge of other 
systems of law. 

‘History’, as Maitland has said,’ ‘involves com- 
parison, and the English lawyer who knew nothing 
and cared nothing for any system but his own 
hardly came in sight of the idea of legal history.’ 
The result was that, from the latter part of the 
seventeenth century, law and history tended to fall 
apart, till in our own days Maitland renewed that 
alliance between them which Selden and other 
lawyers and historians of the early years of the 
seventeenth century had formed. 


Hale. 


Hale was the most distinguished of the younger 
members of Selden’s school. His talents were 
recognized by Selden, to whose encouragement and 
help he owed much. In fact Selden thought so 
highly of him that he appointed him one of his 
executors. His position in our legal history, as 
compared with that of Coke may, I think, be stated 
in this way: Coke stands midway between the 

1 Collected Works, i. 488. 
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medieval and the modern law—‘ Coke’s books are 
the great dividing line,’ said Maitland, ‘ and we are 
hardly out of the Middle Age till he has dogmatized 
its results’: Hale, on the other hand, is the first 
of our great modern common lawyers. His beautiful 
character, comparable only to that of Sir Thomas 
More, gained the affection of such opposite characters 
as Charles II and Richard Baxter; and his moral 
qualities, which made him universally beloved in 
his lifetime, were united with intellectual qualities, 
which enabled him to write books which have left 
an enduring mark upon our legal history. That 
these books became at once legal classics is due to 
the fact that Hale was not only an historical lawyer 
of Selden’s school, but also a practising barrister and 
a judge, a student of constitutional history, and 
a student of Roman law, The three works, out of 
the many which he wrote, which have given him his 
high position in legal literature are his History of 
the Common Law, his book on the Jurisdiction of 
the Lords’ House, and his History of the Pleas of the 
Crown. 

His History of the Common Law—the first ever 
written—was published posthumously. It is only 
a sketch; and it is clear that the author did not 
intend it to be published. But though it gives us 
only a very meagre account of the history of legal 
doctrine, it does give us a clear statement of the 
history of some of the important external features 
of the common law. In fact the book is a series of 
essays, some of which are united to others by a 
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chronological thread. But Hale’s wide reading gave 
him a sense of historical perspective, which enabled 
him to map out the important epochs. Sketch as it 
is his history is living history, because its author had 
a clear view of its whole course. 

His book on the Jurisdiction of the Lords’ House 
dealt with some of the most controverted political 
topics of the day. This book—the last of three 
which he wrote after the Restoration—represents 
his final judgement on the matter; and, as he tells 
us, the manuscript was complete, and only needed 
his final revision. In most cases the book lays down 
the view of the law which has prevailed. If we 
consider the uncertainty of the scope of the juris- 
diction of the House of Lords when it was written, 
and the manner in which questions on this subject 
were made party questions, we must admit that the 
book is a striking testimony to Hale’s mastery of 
records, to his impartiality, and to his statesman-like 
qualities. 

From the point of view of legal doctrine his 
History of the Pleas of the Crown is his most im- 
portant work. He had designed a work in three 
books. The subject of the first was to be capital 
offences—treasons and felonies; and it was to be 
divided into two parts—the kinds of treasons and 
felonies, and the method of procedure upon them. 
The subject of the second was to be non-capital 
crimes; and of the third franchises and _ liberties. 
Only the first book was completed. But it was left 
in the most perfect state of any of his works. The 
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whole had been transcribed ; and a large part of it 
had received the author’s final revision. In 1680 the 
House of Commons ordered it to be printed ; but the 
first edition was not published till 1736. It was 
edited with some care by Sollom Emlyn. The subject 
had been carefully studied by Hale all through his 
professional career; and we shall see that he had 
summarized it at an earlier period. This book, so 
far as it extends, gives a complete presentment 
of this branch of the law, both in its development 
and in its condition at Hale’s own time. It was 
a branch of the law which could not then be ade- 
quately described without a very complete know- 
ledge of the history of the law; and, partly because 
it contained very ancient ideas and rules, partly 
because it had been added to, and in many details 
modified, by a variety of statutes, it greatly needed 
systematic treatment. Coke, Staunford, and Pulton 
had summarized it in a somewhat unsystematic 
form. Hale, because he was a competent historian, 
jurist, and lawyer, did the work which they endea- 
voured to do infinitely better. Ever since its first 
publication it has been regarded as a book of the 
highest authority. 

Hale wrote other works upon other parts of the 
law, and upon the theory of the law, with which 
I cannot deal in detail in this short sketch. All of 
his legal works show that he had mastered the 
contents of that magnificent collection of records 
which he left to Lincoln’s Inn Library. His books 


on the theory of the law show a critical faculty and 
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a power of suggesting sane reforms, which is possible 
only to a consummate lawyer who is the master of 
other cognate branches of learning. And both his 
writings and his decisions exhibit an essentially 
modern point of view. This was due mainly to two 
causes. Firstly, it was due to the spirit of the age. 
The Great Rebellion had produced the same effect 
upon the mental outlook of the common lawyers 
as it had produced upon the constitution—it had 
introduced both the modern atmosphere and the 
modern conditions. Secondly, it was due to Hale’s 
first-hand knowledge of legal and constitutional 
history. This knowledge enabled him to attain an 
impartiality which was impossible to most lawyers 
who had lived through the Great Rebellion and the 
Revolution. The post-Revolution lawyers naturally 
adopted without criticism the legal and_ historical 
views upon controverted points of public law, which 
the Revolution had caused to prevail. It is not till 
almost our own day, that our growing appreciation 
of the historical value of records has enabled us 
to reach anything like the standard of knowledge 
which Hale applied to the elucidation of the public 
law of the seventeenth century; and that the 
cessation of the practical influence of seventeenth- 
century politics has enabled us to attain anything 
like his standard of impartiality. Hence, until quite 
modern times, it has been impossible to appreciate 
fully his true greatness as an historian and a lawyer. 
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Blackstone. 

Blackstone (1723-80) was a fellow of All Souls, a 
judge of the King’s Bench and Common Pleas, and 
the first Vinerian professor of English law in the 
University of Oxford. His reputation is due mainly 
to his Commentaries, which sum up the law as 
developed by the modern common lawyers of the 
period which begins with Coke and Hale, and ends 
with the period which opens at the close of the 
eighteenth century. It is also due in part to the fact 
that by his example and by his writings he fore- 
shadowed both the revival of the teaching of English 
law in the last century, and the form which that 
teaching has taken. 

Of the merits of the Commentaries, which have 
given them their high place amongst the sources and 
literature of English law, the late Professor Dicey— 
Blackstone’s greatest successor in the Vinerian chair 
—has spoken authoritatively in the valedictory 
lecture which he gave in 1909." To a large extent 
I have but summarized his conclusions. I shall first 
say something of the merits of the Commentaries, 
and, secondly, of the place of Blackstone in our 
legal history. 

(1) In the first place, the Commentaries were the 
most complete book upon English law which had 
yet appeared in the whole course of its long history. 
Maitland,? approving of the dictum of Lord Camp- 
bell to the effect that ‘ Bracton was rivalled by no 


1 Printed in vol. liv of the National Review. 
2 Bracton’s Note Book, i. 7-8. 
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juridical writer till Blackstone arose five centuries 
later’, says, ‘twice in the history of England has 
an Englishman had the motive, the courage, the 
power, to write a great readable, reasonable book 
about English law as a whole.’ Stephen* says, ° if 
we except the Commentaries of Chancellor Kent, 
which were suggested by Blackstone, I should doubt 
whether any work intended to describe the whole 
of the law of any country possessed anything like 
the same merits.’ In the second place, they were the 
most literary presentation of the law of England 
that had yet appeared—even Blackstone’s bitter 
enemy, Bentham, admitted that he was the first of 
institutional writers to teach jurisprudence to speak 
the language of the scholar and the gentleman. And 
Blackstone’s literary gifts were not merely gifts of 
style. He was endowed, as Dicey has pointed out, 
with a supreme literary judgement. 

‘Of his supreme skill in the use of literary judgement 
no better example can be given than his unrivalled 
success in blending the history with the exposition of 
English law. How to achieve this combination is the 
problem which drives to despair any teacher who under- 
takes to explain adequately and intelligibly the existing 
law of England. For that law itself is the outcome of 
historical causes, often in themselves very obscure, and 
recorded, if at all, in judicial decisions and a series of 
statutes extending over many centuries. The perplexed 
expounder therefore of such a system soon finds that if 
he neglects historical considerations, he falls into the vice 
of logical formalism, whilst, if he pursues the history of 
any law too far, he becomes involved in the mazes of 


1 Hist. Crim. Law, ii. 215. 
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pedantic antiquarianism. No formula will tell any man 
what is the method by which to avoid both of these 
opposite errors. It can be discovered only by the use of 
good sense and tact. It is here that Blackstone’s sound 
judgement came to his aid. He knew when to curtail 
and when to abound. His acquaintance. with legal 
history was often at fault, though it was, as good authori- 
ties have held, on a level with the knowledge of his time. 
But he intuitively perceived the amount of historical 
information necessary to explain the rules of English law. 
He never gave his readers either more or less of historical 
information than was sufficient to render the existing law 
of England intelligible. He knew that he was a teacher 
of law, and neither a legislative reformer, nor a logical 
dogmatist, nor a legal antiquarian. He remembered that 
the primary object of a teacher is to excite the intelligent 
interest of his readers or his hearers. Hence he selected 
for special exposition topics which are at once interesting 
and important, and thus has enlisted the attention of one 
generation after another of charmed readers.’ 


In the third place, the Commentaries were a very 
accurate account of the law of Blackstone’s own day. 
Any one who will be at pains to take a paragraph of 
the text of the Commentaries, and compare it with 
the authorities on which it is based, will find that 
Blackstone uses his lucid style and his literary 
judgement to translate his authorities into English 
which faithfully reproduces their gist. 

(2) The place of Blackstone’s book in our legal 
history is due, not only to its merits, but also to the 
characteristics of the period at which it appeared, 
and the characteristics of the new period which 
opened shortly after Blackstone’s death. The six- 
teenth and seventeenth centuries had seen the 
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transformation of the medieval into the modern law; 
and the eighteenth century saw the settlement and 
elaboration of most of its leading principles, and 
many of its detailed rules. The Commentaries 
summed up, in accurate and readable form, the 
logical system which, with some help from the 
Legislature, had been built up by the legal pro- 
fession throughout many centuries. The time was 
ripe for such a summary; and the satisfaction felt 
by nearly all the leaders of opinion in the eighteenth 
century for the institutions and laws of England 
made an ideal literary background. This satis- 
faction with things established, which some regard 
as the greatest defect of the eighteenth century, 
helped Blackstone, as it helped many other great 
men in that century, to put his best work into what 
he did; for they believed that their achievements 
would be permanent. And though the governing 
classes were not over ready to reform, they were 
not blind to abuses. Blackstone, though he is too apt 
to defend indiscriminately all the rules of English 
law, was by no means blind to its defects; and in 
the later years of his life he was actively interested 
in measures for the reform of prison discipline. 
Indeed, it is probable that sound schemes of reform 
would have got a more impartial and intelligent 
hearing than is possible in a democratic society, 
which is apt to distrust impartiality, and to suspect 
the intelligence which is born of experience. How- 
ever that may be, it is clear that he has summed up 
the main principles of the law which were assumed 
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by the law reformers of the nineteenth century, so 
that his work helps us to steer our way through that 
labyrinth of statutes which have changed the face 
of English law. It is clear also that the immense 
popularity of his Commentaries in the United States, 
both before and after the Declaration of Inde- 
pendence,’ helped to add to the link of a common 
language that other link of common legal principles. 
The recent gift by the Americans of Blackstone’s 
statue was a graceful return, not merely for hospi- 
tality, but for the work of the man who had played 
a great part in the forging of that link of common 
legal principles. In the first half of the nineteenth 
century, it is true, when the influence of Bentham 
upon the Legislature, and the influence of Austin 
upon the theory of the law were at their height, 
Blackstone’s complacence with things established, 
and his somewhat shallow political philosophy, 
unduly depressed his reputation. But time has had 
its revenges. The life of a prior: philosophies of law, 
as of other branches of knowledge, is short. The 
careful sympathetic work, which Blackstone put 
into his sketch of the English law of his day, has 
outlived both the speculations of utilitarian law 
reformers and the theories of analytical jurists. 

In one very important matter Blackstone was 
a reformer—in the matter of legal education. From 
the latter part of the seventeenth century, when 


1 Burke said in 1775 in his speech on conciliation with America, 
Works (Bohn’s Ed.), i. 467, ‘TI hear that they have sold nearly 
as many of Blackstone’s Commentaries in America as in England.’ 


160 THE BOOKS OF AUTHORITY 


the educational system of the Inns of Court collapsed, 
to 1753, when Blackstone gave his first course of 
pre-Vinerian lectures at Oxford, there had been no 
public teaching of English law in England. Black- 
stone, in his inaugural lecture as Vinerian Professor, 
stated clearly the need for the re-establishment of 
a system of legal education, and foreshadowed the 
form which it ought to take. It is true that the 
response to his programme of educational reform 
was not so speedy in this country as it was in the 
United States. In the United States there was 
a curious and perhaps a conscious imitation of 
the series of events which, in this country, has led 
ultimately to the establishment of our modern system 
of legal education; and it led more immediately 
to the establishment of this modern system. Nathan 
Dane, who, like Viner, had devoted a great part of 
his life to compiling an abridgement of the law, like 
Viner founded a professorship—the Dane law chair 
at Harvard. Joseph Story (1829-45), the first Dane 
professor, by his series of celebrated commentaries on 
all branches of the law, showed what improvements 
in the literature of the law follow in the wake of its 
academic teaching ; and his successors have worthily 
upheld the great example which he set. In this 
country, during the last seventy years, the reform 
of legal education has come; and it has come very 
much in the form advocated by Blackstone. Here, 
as in America, it has effected a great improvement 
in the literature of the law. Just as the decline of 
the old educational system of the Inns of Court 
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marked the decline of the authority of those old 
Readings, which were an authoritative source, and 
an important part of the literature of the law in the 
Middle Ages and down to the close of the sixteenth 
century ; so the revival of an adequate educational 
system has been accompanied by a great revival in 
the quality, and therefore in the influence of our 
legal literature. Dicey’s own books (to take only 
one example) illustrate the manner in which the 
revival of the teaching of English law has naturally 
and automatically revived the authority of books 
written by lawyers who set out to teach law. 


[Further information on some of the topics treated of in this 
chapter will be found in the author’s History of English Law, as 
follows: the Register of Writs, and books supplementary to it, 
vol. ii. 512-25 ; Books about writs and procedure, vol. v. 379-82, 
vol. vi. 598-9 ; Books about pleading, vol. v. 382-7, vol. vi. 600 ; 
Books on the land law and conveyancing, vol. v. 388-92, vol. vi. 
603-5 ; Books on the criminal law, vol. v. 392-3 ; Books on local 
government and the justices of the peace, vol. ii. 369-75, vol. iv. 
112-21, vol. vi. 607-8 ; Lectures of the Readers of the Inns of 
Court, vol. v. 393-6 ; Fortescue, vol. ii. 566-71 ; Littleton, vol. ii. 
571-6; Coke, vol. v. 423-93; Selden, vol. v. 10-11, 407-12; 
Hale, vol. vi. 574-95. ] 
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DEVELOPMENTS OUTSIDE THE COMMON 
LAW—STAR CHAMBER AND CHAN CERY 


English Law and the Sixteenth Century Reception of Roman 
Law—The Rivals of the Common Law—The Star Chamber and 
Criminal Law—The authorities for the law administered by the 
Star Chamber—Additions made by it to English Law—Problems 
raised by its abolition—The Chancery and the Development of 
Equity—Leading stages in the development of Equity—The 
Records—The Orders of the Court—The Tracts and Treatises— 
The Doctor and Student—The later Literature—The Chancellors 
— More — Ellesmere —Bacon—Nottingham—Hardwicke—Eldon 
_The Contribution of Equity to the Development of English 
Law. 

In the preceding chapters I have been dealing 
with the common law—the main stream, so to speak 
of English law. Holt C.J., in 1697, in the case of 
Shermoulin v. Sands, said, ‘the common law is 
the overruling jurisdiction in this realm; and you 
ought to entitle yourselves well, to draw a thing out 
of the jurisdiction of it.’ But the common law would 
not have been able, in 1697, to make good this claim 
to be ‘the overruling jurisdiction’, if it had not, 
in the sixteenth and seventeenth centuries, been 
able to assimilate the new ideas necessary to deal 
with the new problems of a changed age. In the 
sixteenth century medieval ideas were rapidly 
passing away. In many European countries it was 


1 (1697) 1 Ld. Raym. at p. 272. 
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the century not only of the Renaissance and the 
Reformation, but also of the Reception of Roman 
law. Roman law was received, because it was only 
by such a Reception that the law could be made 
fit to deal with the problems set by the new political 
and intellectual conditions. In England, it is true, 
there was no Reception of Roman law; but in 
England, as elsewhere, it was necessary to introduce 
new ideas into the legal system. The general nature 
of the problem in England, and its relation to the 
similar problem which faced many states in Western 
Europe, have been clearly set forth by Maitland in 
his famous Rede Lecture on English Law and the 
Renaissance. I do not think, indeed, that, as Mait- 
land hints, the existence of the common law was ever 
in danger; but I do think that its supremacy was 
in danger. In England the necessity of bringing 
the law up to the level demanded, by the new 
territorial state; of bringing it into harmony with 
new religious, intellectual, and social ideas ; had 
been met, not, as abroad, by a Reception of Roman 
law, but by the development or the new creation of 
courts administering bodies of law outside the sphere 
of the common law. The sixteenth century saw 
a great extension of the jurisdiction of the courts 
of Star Chamber, Chancery, and Admiralty, and the 
growth of new bodies of law administered by them. 
It saw the creation of such new courts as the courts 
of Augmentations, of Wards and Liveries, and of 
the High Commission. If all these courts had been 
as successful as the court of Chancery in maintaining 
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an existence separate from the common law, we 
should have seen the growth of separate systems, 
not only of equity, but also of administrative law 
and of commercial law. The common law would 
have come to be only one amongst many rival 
bodies of law ; it would have lost its supremacy and 
its power to control its rivals ; and, in these circum- 
stances, it would hardly have been able to assert 
its supremacy so successfully against the large 
jurisdiction still exercised by the High Commission 
and the other ecclesiastical courts. Some of these 
many rival courts were staffed by civilians, that is, 
by Roman lawyers, and in most they had some 
place; and these civilians, who in the sixteenth 
century were organizing themselves in Doctors’ 
Commons, in a manner somewhat similar to that in 
which the common lawyers were organized in the 
Inns of Court, would have been able to put up a very 
strong fight, a much stronger fight than they 
actually did put up, against the encroachments of 
the common law. That this result did not happen 
was due partly to political causes—the old standing 
alliance of the common lawyers with Parliament, 
and partly to the capacity of the common law to 
absorb, and turn to its own uses, the new ideas 
which it had received from the rival jurisdictions 
which it had worsted, and wholly or partially 
absorbed. 

It is clear that the new legal ideas which came 
with the sixteenth century, whether or not they 
were received into the common law, introduced new 
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elements into the sources and literature of English 
law. Of these new elements I shall give some 
account in this and the following chapter. In this 
chapter I shall deal, firstly, with the sources and 
literature of the new ideas on the subject of criminal 
law, which came through the court of Star Chamber, 
and were, after the abolition of that court, received 
into the common law; and, secondly, with the 
sources and literature of the new ideas on the civil 
part of the law, which, through the court of Chancery, 
developed into the separate system of equity. In 
the following chapter I shall deal, firstly, with the 
sources and literature of the new ideas as to com- 
mercial and maritime law, which, as the result of the 
contest with the court of Admiralty, were received 
into the common law; and, secondly, with the 
sources and literature of those parts of English law 
which have always been more peculiarly within the 
province of the civilians. 


The Star Chamber and the Criminal Law 


Fortescue’s books, and many other authorities, 
make it clear that the anarchy of the fifteenth 
century was largely due to the failure of the common 
law to administer the criminal law effectively ; and 
that this failure was caused by the way in which 
the over-mighty subject had mastered and perverted 
the machinery of the executive government. It 
was through the Council, and more especially through 
its judicial powers exercised in the court of Star 
Chamber, that the proper working of the executive 
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government was not only restored, but made strong 
enough to bear rule in a modern state ; and there is 
little doubt that it, and its subordinates—the pro- 
vincial Councils of Wales and the North—would 
in time have developed a system of administrative 
law. It was these results, which it was rapidly 
achieving, which made the court of Star Chamber 
an object of reverence to such men as Lambard, 
Coke, and Bacon. It is true that the growth of 
a system of administrative law was stopped by the 
abolition of the court in 1641; but other parts of 
its work have been more permanent. It had made 
it possible for the common law courts again to 
enforce the rules of the criminal law; the influence 
of the rules applied by the court of Star Chamber 
led to changes in the rules of criminal procedure 
which made it more effective ; and the Star Chamber 
itself added new chapters to the substantive law, by 
its treatment of such offences as riots, attempts to 
commit crimes, maintenance, conspiracy, and de- 
famation. It is clear, therefore, that we owe the 
origins of parts of our criminal law, and parts of our 
law of tort, to the practice of the Star Chamber, 
so that the sources of the law there administered 
must be regarded as the sources of some parts of 
our modern law. Moreover, to a clear understanding 
of these parts of our modern law, it is necessary to 
keep before our minds the difficult problems which 
were raised by the abolition of the court of Star 
Chamber in 1641, and the absorption of large parts 
of its jurisdiction by the common law. 
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I shall therefore deal with this subject under the 
following three heads: (1) the authorities for the 
law administered by the Star Chamber; (2) the 
main additions made by it to English law; and (3) 
the problems raised by its abolition. 


(1) The authorities for the law administered by the 
Star Chamber. 


These authorities are the Records, the Reports, 
and connected treatises. 

(i) The Records. In the fourteenth and fifteenth 
centuries the Council, in dealing with criminal or 
semi-criminal cases, tended to make more use of the 
writs and processes of the Privy Seal, and less use 
of the writs and processes of the Chancery, because 
the former were less formal, more expeditious, and 
more secret than the latter. But the process of the 
Privy Seal had the defects of its qualities. Its records 
were carelessly kept, and the tradition of carelessness 
remained. As Leadam has shown, the records have 
remained in a state of chaos till our own days. 
Moreover, the whole of the decrees of the Court have 
disappeared—in 1719 a committee of the House of 
Lords reported that the last notice of them that 
could be got was that they were in a house in St. 
Bartholomew’s Close, London. We have, therefore, 
‘no first-hand evidence of the judgements of the 
court, and therefore no means of checking the 
accuracy of the contemporary reports. At the same 
time, the Calendars prepared by the Record Office 
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tell us something of the procedure of the court and 
of the law there administered. 

(ii) The Reports. Of these I have already spoken 
in a preceding chapter. They show us that the court 
was a judicial court of criminal equity. The cases 
were regularly and publicly heard; and the parties 
were represented by counsel. The law applied was 
the common law; but its procedure approximated 
in some respects to that of the civil and canon law. 
That procedure allowed it to disregard many of 
those technical common law rules which rendered 
the administration of the criminal law ineffective. 
Principles were developed and expanded in a manner 
which no common law court would have dared to 
attempt. 

(iii) The connected treatises. Of these by far the 
most important is the treatise of William Hudson. 
Hudson was a barrister and bencher of Gray’s Inn, 
whose practice was chiefly in the court of Star 
Chamber. His active career lies between 1605, when 
he was called to the bar, and 1635 when he died. 
As we might expect, he was identified with the 
lawyers who supported the prerogative. He sub- 
scribed the information against Eliot and others for 
riot in the House of Commons in 1629, and he opened 
the case against Prynne for publishing his Histrio- 
mastix in 1632-3. His fame rests entirely on his 
book, which gives an impartial and scholarly survey 
of the history, constitution, jurisdiction, and pro- 
cedure of the court, which was based upon its records 
and upon his own observations. It is a survey which 
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is the more valuable because the author had access 
to records which are now lost to us. That he used 
these records with skill is clear from the fact that his 
view of the origin of the court is substantially 
endorsed by Leadam. 

His account of the actual constitution, jurisdiction, 
and procedure of the court is no mere lifeless descrip- 
tion. It is always enlivened and substantiated by the 
cases which he cites, either from the records or from 
his own practice and observation ; and he is a dis- 
criminating critic of developments of which he does 
not approve. But he has all the reverence of the 
Tudor lawyer for the greatness and dignity of a court, 
which, because it administered the personal and 
direct justice of the king, could be called Schola 
Reipublicae—the controller both of ‘all the other 
courts of justice and ministers thereof, and of all 
the subjects of the kingdom’. At the same time 
he lets us see that in his day the court was beginning 
to excite a legal and a constitutional opposition 
which was almost unknown in the sixteenth century. 
In fact his consciousness of the growing opposition 
between the Star Chamber and the common law 
courts may have led him to gloss over some of its 
characteristics, and to suggest changes with a view 
to palliating a rivalry which was daily growing more 
acute. He entirely suppresses the fact that it used 
torture to extort confessions and information; and 
he would have liked to limit the extraordinary powers, 
which it sometimes assumed, to really extraordinary 


cases. The picture he drew of the court is not 
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perhaps quite an accurate picture of its later years. 
But it is not the least valuable of its features that 
it is drawn at the close of the period when men 
generally thought of the court as ‘one of the sagest 
and noblest institutions of the country ’, and at the 
beginning of the period in which they were beginning 
to regard it as a tyrannical court which was merely 
an instrument of royal absolutism. 

Of the other treatises in which the court is de- 
scribed, the most notable are those of Lambard 
and Crompton. Lambard devotes a large part of 
his Archeion to the court of Star Chamber. Like 
Hudson, he approaches it from the point of view 
of the Tudor statesman. He defends its antiquity, 
its wide jurisdiction, and its necessity to the well- 
being of the state. That the information which the 
Archeion contains is trustworthy is clear from the 
character of Lambard’s other works, and from 
the fact that this part of his treatise probably owed 
a good deal to William Mills, the clerk of the court. 
Naturally his treatment is directed more to the politi- 
cal than to the strictly legal aspect of the court. 
Crompton’s chapter on the Star Chamber, in his book 
on the Jurisdiction of Courts, approaches the subject 
from a point of view which is quite different from that 
of either Hudson or Lambard. It is the book of a 
common lawyer, to whom details as to the pro- 
cedure and the jurisdiction of the court are more 
interesting than large questions as to its position in 
the state, or its legal title to exercise jurisdiction. 
Having just glanced at and rejected the view that 
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the court owed its origin to, and that its jurisdiction 
was limited by, the Act of 1487, he at once plunges 
into a list of the statutes which affected it, and of 
the cases which showed the kind of matters which 
came before it. His work has none of the literary 
form which distinguishes Hudson’s and Lambard’s 
books. It is a useful collection of concrete facts 
and instances put together in somewhat haphazard 
fashion from statutes, abridgements, year-books, 
law reports, books of entries, legal text-books, 
chronicles, and his own experience. 


(2) The main additions made by the Court of Star 
Chamber to English Law. 


I have already pointed out that the court would 
probably have influenced profoundly our constitu- 
tional law if it had survived, because it would have 
introduced a system of administrative law. But 
this did not happen. I shall therefore confine 
myself to the additions which the court actually 
made to English law. These additions fall into two 
main divisions—criminal procedure, and the sub- 
stantive rules of the criminal law and the law of 
tort. 


(i) Procedure. 


In many countries in Western Europe in the 
sixteenth century the inquisitorial procedure of 
the canon law had replaced the older procedure. 
Trials were secret, liberty of defence was restricted, 
and torture was freely employed. The inadequacy 
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of the old procedure, and the paramount need to 
suppress crime, had induced men to assent to these 
changes. Society feared its criminals, and this 
fear is the parent of cruelty. In England, on the 
other hand, the changes made in criminal procedure 
in the twelfth and thirteenth centuries, had so 
strengthened and rationalized it, that there was no 
need to replace it by a foreign system. In the 
course of the fourteenth and fifteenth centuries the 
humanity of the English system began to stand out 
in striking contrast to the continental system ; and 
the records of Parliament show that Englishmen 
appreciated its advantages at their true value. A 
system which had come to be completely identified 
with the maintenance of liberty and the common 
law could not be rooted out. But there was no 
doubt that in the sixteenth century it badly needed 
reforms, if it was to do its work amidst changed 
social conditions. That juries were easily corrupted 
and intimidated was only too evident. They were 
ceasing to be able to give a verdict from their own 
knowledge, and as yet there was no law of evidence 
to guide them in weighing the testimony of the 
witnesses who gave evidence before them. But 
any reforms must have taken the form of arming 
the government with fresh powers against the 
criminal ; and it would have been difficult to induce 
Parliament to agree to a set of changes which would 
have aroused popular apprehension. An opportunity 
was, however, afforded to the courts to make some 
changes by the lack of precise rules as to the conduct 
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of prosecutions. No definite rules existed ag to the 
mode in which evidence should be taken, or as to 
the mode in which juries might arrive at their 
verdicts. It was not even certain whether the 
prisoner could call evidence for the defence. The 
king, by virtue of his prerogative, had certain privi- 
leges, not always very clearly defined, in the conduct 
of cases to which he was a party. It is clear that such 
uncertainties as these gave an opportunity for 
innovation. It was impossible to transplant the 
inquisitorial procedure of continental codes; but 
it was possible to take some hints from the procedure 
of the Star Chamber, which had, to a certain extent, 
been influenced by the continental ideas. 

One reform was made by the Legislature. In 
Mary’s reign’ it gave magistrates power to examine 
prisoners brought before them. The magistrates 
used this power to examine the prisoner secretly 
and inquisitorially, and to get up the case against 
him ; and, in important state cases, these examina- 
tions were the real trial. We can hardly help seeing 
in the provisions of this statute, and in the way 
in which it was interpreted, the influence of the 
continental ideas. Prisoners were refused the help 
of counsel, and were not allowed to call witnesses. 
The former rule was an old rule; but the latter rule 
could only be justified on the canon law principle 
that the prosecutor must make his case so plain, 
that it was useless to look at any contrary evidence. 
At the trial the prisoner was closely questioned. 


1 1-2 Philip and Mary, c. 13; 2-3 Philip and Mary, c. 10. 
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Torture was used; and, though illegal by the 
common law, it was justified by the theory that the 
crown had an extraordinary power which in times 
of emergency could override the common law— 
a justification which became impossible when, as 
a result of the constitutional controversies of the 
seventeenth century, it became clear that the crown 
had no such power. From the latter part of the 
seventeenth century onwards the other rules, bor- 
rowed in the sixteenth century from the procedure 
of the Star Chamber, have been gradually modified. 
The state, to use Stephen’s words, ‘has become 
strong enough to be generous.’ * 


(ii) Substantive Law. 

The Star Chamber never assumed jurisdiction over 
treason and felony—a restriction of its jurisdiction 
which is probably due to the Parliamentary agitation 
of the fourteenth and fifteenth centuries, against 
the extension of the jurisdiction of the Council. Any 
attempt to assume this jurisdiction would probably 
have provoked rebellion. It is, therefore, in the case 
of misdemeanours that we can trace the influence 
of the Star Chamber on the substantive rules of 
the criminal law. Thus, both Hudson and Coke 
give us almost the modern definition of the offences 
of riot, rout, and unlawful assembly. They may have 
originated with the Council or Star Chamber; but 
it is clear from Marowe’s Reading de Pace? that they 
had been reached at least as early as the beginning 


1 H.C.L., i. 355. 2 Putnam, op. cit., p. 329. 
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of the sixteenth century, and probably earlier. At 
any rate they were accepted both by the Star 
Chamber and by Coke, and so became in substance 
received into our modern law. <A very salutary 
improvement in the criminal law was the manner 
in which the Star Chamber treated attempts to 
commit crimes as substantive offences. Its treat- 
ment of maintenance and cognate offences had very 
good effects—for instance, its success in preventing 
the corruption and intimidation of jurors has had 
a good deal to do with bringing juries up to the 
standard required in a modern state, and so making 
it possible for trial by jury to survive. Its treatment 
of conspiracy emancipated this offence from its 
early connexion with offences against the adminis- 
tration of justice, and extended it to conspiracies 
to commit any offence. Its treatment of defamation 
originated the crime of libel; and did much to 
remedy the defects of the common law action on 
the case for defamatory words. It is thus clear that 
the Star Chamber had originated many new branches 
of the criminal law which were necessary to the 
well-being of a modern state. Its abolition thus 
gave rise to some difficult legal problems. Which 
of these branches of law should be absorbed into 
the common law ? And, if they were to be absorbed 
into the common law, how were they to be assimi- 
lated to existing common law principles ? 
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(3) The problems raised by the abolition of the Star 
Chamber. 


The abolition of the court of Star Chamber 
created a difficult problem, which can be stated as 
follows: There were several wrongs or offences, 
notably defamation, conspiracy, and maintenance, 
as to which the common law, because it had provided 
a civil or a criminal remedy, had acquired a certain 
number of rules. But, during the sixteenth and 
seventeenth centuries, the law as to these wrongs 
or offences had been further developed by the Star 
Chamber—a development which had mainly been 
concerned with their criminal aspect. The common 
law courts, on the abolition of the court of Star 
Chamber, took over the law which it had developed ; 
and these wrongs or offences became common law 
misdemeanours. Thus, defamation, conspiracy, and 
maintenance were all recognized as misdemeanours. 
Two questions then arose: First, could all these 
misdemeanours be regarded as torts; and, if so, 
were the incidents of these offences, regarded as 
torts, in all respects the same as the incidents of 
these offences regarded as crimes? Secondly, were 
they torts like trespass which would give rise to an 
action for nominal damages; or were they torts 
like negligence which would only give rise to an 
action if the plaintiff could prove damage ? 

These problems were raised by the manner in 
which the judges, after the Restoration, had adopted 
some of the law created by the court of Star Chamber. 
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But there is no reason to think that the judges 
realized their precise nature. It is certain that they 
did not try to solve them on any general or theo- 
retical grounds. Each case was decided as it arose, 
on grounds which seemed sufficient to dispose of it. 
The result has been that many matters have been 
left undecided which have given rise to many 
differences of opinion. Controversy on these points 
has often not been illuminating, and decisions have 
not been convincing, because the historical causes, 
and therefore the real nature of the problems, have 
not been appreciated—we may take as illustrations 
the conflicting opinions of the House of Lords in the 
case of Neville v. The Daily Express,’ and the doubts 
and difficulties which have long obscured the topic 
of conspiracy. 

I must now turn from the sources of those new 
branches of law which were received into the common 
law, to the sources of those new branches of law 
which remained apart, and developed into the 
separate system of equity. 


The Chancery and the Development of Equity. 

It will, I think, help to a better understanding 
of the sources and literature of equity if I begin 
by stating very briefly the leading stages in its de- 
velopment. 

The root idea of equity—the idea that the law 
should be administered fairly, and that hard cases 
should, so far as possible, be avoided—is common 


1 [1919] A.C. 368. 
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to many systems of law at all stages of their develop- 
ment. In the Middle Ages the application of this 
idea passed through two distinct stages—the stage 
in which it was applied in and through the common 
law courts, and the stage in which it was applied 
in and through the Chancellor. The first stage may 
be said to have been discovered within the last forty 
years. Holmes’s paper on the origin of the use ;* 
Maitland’s discovery of the equitable character of 
the justice administered by the king’s court in the 
age of Bracton,”? which it in some measure retained 
down to the early years of the fourteenth century ; * 
Mr. Bolland’s discovery of the bills in eyre *—have 
added a new chapter to the history of equity. But, 
as the common law became more rigid, and less 
closely connected with the person of the king, the 
stream of equity ceased to flow through the channel 
of the common law courts, and began to flow 
through the channel of the Council and the Chancery. 
Thus we arrive at the second period in the history 
of equity, in which it was developed outside the 
sphere of the common law, and upon principles 
which led to conclusions opposed to the rules of 
that law. Moreover, the basis of the equity ad- 
ministered by the ecclesiastical Chancellors of this 
period was conscience, and owed much to the 
current ideas of the canon lawyers. According to 

TL Qi. toes 

* See the cases summarized in my History of English Law 
(8rd ed.), ii. 245-9. 

8 Y.B., 2-3 Ed. IT (8.8.), 

4 The Bills in Eyre (S.S8.). 
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these ideas, the law of God or of nature or of reason 
must be obeyed; and these laws, applied through 
the agency of conscience, enabled abstract justice 
to be done in individual cases, at the cost of dispens- 
ing (if necessary) with the law of the state. The 
. friction between equity administered by the Chan- 
cellor on these lines and the common law had 
become acute by the beginning of the sixteenth 
century. 

This second stage in the history of equity 
ends with the beginning of the Reformation in 
Henry VIITs reign. One of the indirect results of 
that movement was the beginning of a third stage, 
in which the ecclesiastical Chancellors of the pre- 
ceding period gradually gave place to English 
lawyers. This change tended to keep the equity 
administered by the court of Chancery in close 
touch with the development of the common law, 
and to improve the relations between common law 
and equity. At any rate an open conflict was 
avoided. But the root of the earlier differences 
was still present, and, at the beginning of the 
seventeenth century, the old conflict broke out 
with renewed vigour in the dispute between Coke 
and Lord Ellesmere. James I settled it in favour 
of the court of Chancery; and Francis Bacon 
(Ellesmere’s successor) consolidated the victory 
which Ellesmere had won. The result was that from 
henceforth the court of Chancery was a court of 
equal, and in some respects of superior, authority, 
to the courts of common law. 
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These developments introduce us to a fourth 
stage in the history of equity. Equity tended to 
become less a principle or a set of principles which 
assisted, or supplemented, or even set aside the law, 
in order that justice might be done in individual 
cases; and more a settled system of rules, which 
supplemented the law in certain cases and in certain 
defined ways. We can see the beginnings of this 
change in the first half of the seventeenth century. 
But, during this period, its progress was hindered by 
the victory of the Parliament, because Parliament 
suspected the equity administered by a Chancellor 
in intimate relations with the king. 

But the change proceeded rapidly after the 
Restoration. We can see in Lord Nottingham’s 
decisions the beginning of many of the modern 
principles of equity ; and, in the eighteenth century, 
owing largely to the work of Lord Hardwicke and 
Lord Eldon, our modern system of equity was finally 
established. 


Besides the reports—the principal source for the 
history of equity—of which I have given some 
account in a preceding chapter, the sources and 
literature of equity can be grouped under the 
following three heads (1) The Records; (2) The 
Orders of the Court; and (3) The Tracts and 
Treatises. I shall first give a brief account of these 
three sources ; I shall then describe briefly the work 
of one or two of those of the Chancellors who 
have principally contributed to the creation of the 
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system of equity as we know it to-day; and I shall 
conclude by touching shortly on the nature of the 
additions which equity has made to the fabric of our 
modern law. 


(1) The Records. 


From the point of view of legal history the 
following classes of records are the most important : 
(i) The Chancery proceedings, consisting of bills, 
answers, depositions, and other proceedings in 
Chancery. The old Record Commission has printed 
the calendars to these proceedings in Elizabeth’s ~ 
reign, and have printed in extenso, and prefixed to 
the first two volumes of this calendar, a few of the 
older proceedings. The Selden Society has printed 
the cases not printed by the Record Commission 
between 1483 and 1512, and some other proceedings 
between 1364 and 1471. Barbour’s essay* on the 
history of contract in early English Equity shows 
how much light these Chancery proceedings can be 
made to shed on the doctrines then applied by the 
Chancellor. A series of such essays, dealing with 
specific heads of equity, would probably be the 
best way of extracting what is valuable from this 
mass of documents. (ii) Entry Books of Decrees 
and Orders. These books were kept by the registrars 
of the court ; and some interesting extracts have been 
printed by Monro in his Acta Cancellaria. (ili) Re- 
ports and Certificates, made by the Masters—a series 
running from 1544-1848. Some extracts from the 

1 Oxford Studies in Social and Legal History, vol. iv. 
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reigns of Elizabeth and James I have also been 
printed by Monro in the volume already mentioned. 


(2) The Orders of the Court. 


They are the best evidence of the growth of the 
organization of the court, and the elaboration of 
its procedure. They stretch in a continuous series 
from 1388 to the Judicature Acts. The most 
complete edition for historical purposes is that 
published by G. W. Sanders in 1845. One curious 
fact about these orders is that the Court never kept 
any official record of them. As Sanders says,’ ‘ the 
little attention which the court has paid to the 
preservation of its general orders, and to the means 
of obtaining a ready reference thereto, creates 
perhaps more surprise than anything else in its 
history.’ 


(3) The Tracts and Treatises. 

During the sixteenth and seventeenth centuries 
there are a large number of Tracts dealing, first, 
with the controversy between the common law courts 
and the court of Chancery; and, secondly, with 
the Chancellor and his court. The only book of first- 
rate importance published in this period is St. Ger- 
main’s two Dialogues between the Doctor and 
Student. 

(i) The controversial tracts. The first set of these 
tracts belongs to the first half of the sixteenth 
century. We shall see that the Doctor and Student 


1 Chancery Orders, i. xv. 
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had discussed the relations between law and equity 
with a bias in favour of equity. The Doctor and 
Student was answered by a Replication of a serjeant 
at law. The Replication was replied to by a Little 
Treatise on the Writ of Subpoena. Both these 
pamphlets are printed in the Hargrave law tracts. 
Three other tracts deal with a later stage of the 
same controversy. 

A tract styled ‘ Privileges and Prerogatives of 
the High Court of Chancery’ was published in 1641. 
It is stated on the title-page that it is by Lord 
Ellesmere. But there is no external evidence of 
this ; and the internal evidence is against it. It is 
simply a commonplace commentary on Magna Carta 
and certain other statutes, which the common 
lawyers contended were decisive against the claim 
of the Chancery to issue injunctions against the 
judgements of the common law courts. The second 
tract is much later in date. It was published in 
1693, at the end of the first volume of Reports in 
Chancery, and was meant to be an answer to the 
views expressed by Coke in his Third and Fourth 
Institutes. But, though later in its date of publi- 
cation, it belongs, from the point of view of its 
subject matter, to the period of the controversy 
between Coke and Ellesmere. It gives the report 
of Bacon and his fellows on the claims of the Chan- 
cery, and elaborately, and on the whole successfully, 
defends it. The third tract is of quite a different 
character. It was written by George Norburie, 
evidently a practitioner and an office holder in the 
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court, and is printed in the Hargrave law tracts. 
It is entitled ‘ The abuses and Remedies of the High 
Court of Chancery’. It is dedicated to Lord Keeper 
Williams, and its object is to point out the best way 
to remedy some of the abuses of the court which 
had come before Parliament. It marks a later stage 
in the contest between common law and equity— 
the common lawyers had been worsted by James I's 
order, but they were still able to attack the court in 
Parliament. It thus marks the beginning of that 
Parliamentary opposition to the court which for 
a short period proved fatal to it. 

The controversy lingered on right down to the 
Revolution ; and, in 1690, a bill was introduced into 
the House of Lords which proposed to legislate -on 
the lines approved of by the common lawyers. All 
the judges supported it; but it was proved that it 
would render the administration of equity unwork- 
able, and that this would lead to hardship which the 
law would be powerless to prevent ; and so the bill 
was dropped. Two belated tracts written by Atkyns, 
who had been chief baron of the Exchequer, were 
published in 1695 and 1699; but they were quite 
powerless to revive the old controversies. 

(ii) The Tracts dealing with the Chancellor and his 
Court. Of these, one of the best is ‘A Treatise of 
the Masters of the Chancery ’ printed in the Hargrave 
law tracts, and written while Egerton was Lord 
Keeper. A tract entitled ‘Certain Observations 
touching the Office of Lord Chancellor’, attributed 
erroneously to Lord Ellesmere, was published in 
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1651. It is a pretentious and very second-rate 
piece of work. The only other tract which need 
be noticed is the account of the Chancery given by 
West in the second part of his Symboleography. 
West knew some Roman law; and he used his 
Roman law to give an intelligible account of the 
nature of equity and its relation to the law, by way 
of introduction to his account of the court of Chan- 
cery. After describing the powers of the court, he 
gives a short summary of the cases in which it will 
interfere, and then passes on to the main topic of 
his book—the forms of writs and pleading in use in 
the court. In fact, right down to the middle of the 
eighteenth century, a large part of the literature of 
equity (other than the reports) is devoted to pro- 
cedure and pleading. Instances are ‘The Practice 
of the Court of Chancery Unfolded’ published in 
1652 with Choyce Cases in Chancery, The ‘ Clerk’s 
Tutor in Chancery’ published in 1687, the ‘ Praxis 
Almae Curiae Cancellariae’ published in 1694, and 
the ‘ Practical Register in Chancery’ published in 
1714. 

(iii) The two Dialogues between the Doctor and 
Student. This book, right down to the middle of the 
eighteenth century, remained a leading text-book ; 
and it is of considerable importance in the history of 
equity. I must therefore say something of its author, 
and of the reasons for its historical importance. 

The author of the two Dialogues between the 
Doctor of Divinity and the Student of the common 
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Inner Temple, who lived from about 1460 to 1540. 
He was well read, both in English law and in the 
literature of the canon law; and he took a keen 
interest in the religious controversies of his time. 
His attitude was that of ‘ a moderate reformer ’ ; and 
the adoption of this attitude brought him into 
a controversy with Sir Thomas More, in the conduct 
of which More’s stern orthodoxy caused him to lose 
his usual urbanity. St. Germain’s studies in the 
canon law, and his knowledge of English law, 
naturally led him to interest himself in the develop- 
ment of equity, which, up to this time, had been 
closely connected with the canon law, because it 
had been mainly developed by the ecclesiastical 
Chancellors. He was able to look critically at the 
rules of English law, and, with the help of his 
knowledge of the canon law, to point to those parts 
of it which needed the help of equity, if it was to 
fulfil the main object of law—the furtherance of 
justice and the promotion of virtue. 

The first Dialogue was first published in Latin in 
1523, but no copy of this edition is known to exist. 
It was reissued in 1528. The second Dialogue was 
published in English in 1530, and the first Dialogue 
was revised and published in English by the author 
in 1531. These English editions were republished 
with additions in 1532, and there have been very 
numerous subsequent editions. The English version 
of the first Dialogue is not a mere translation. 
Disquisitions upon and references to the canon law, 
which would have been useless or unmeaning to 


THE TRACTS AND TREATISES 187 


English lawyers, were omitted; and therefore, as 
Sir Paul Vinogradoff has pointed out, from the point 
of view of the early history of equity, the Latin 
version is the more valuable.1_ But, from the point 
of view of the later history of equity, it is the English 
version which is more valuable, and has had by far 
the greater historical importance. The reasons for 
its historical importance can be summarized as 
follows : 

Firstly, the English form of the Dialogue put into 
a popular and an intelligible form the current 
learning of the canonists as to fundamental legal 
conceptions, as to the nature and objects of law, and 
as to the different kinds of law and their respective 
functions. This enabled the author to explain, in 
an equally intelligible way, the canonist learning as 
to the necessity and reason for the existence of 
equity. St. Germain’s popular exposition made this 
learning the basis and starting-point of English 
equity. Secondly, the date at which it appeared 
was extraordinarily opportune. It came just at the 
date when the ecclesiastical Chancellors were giving 
place to the lawyer Chancellors of the new school. 
It therefore enabled this new school of Chancellors 
to understand and apply the principles which their 
predecessors had laid down. It enabled them more 
easily to grasp the principles laid down in those 
Year Book cases which, as the literature of this 
period shows, were almost the only other authorities 
on the substantive rules of equity. Thirdly, the 

1L.Q. BR., xxiv. 374, 377. 
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popular form in which the canonist principles were 
expressed, and their detailed application to the rules 
of English law which the dialogue form rendered 
possible, facilitated the development of these prin- 
ciples on native lines. In fact, St. Germain did for 
the principles which he took from Gerson, what 
Bracton did for the principles which he took from 
Azo. Both writers adapted foreign principles to 
an English environment. In both cases there was 
a reception and a use of the foreign principles thus 
adapted, which helped on a native development of 
the law. But in neither case was there,any reception 
in detail of foreign law. 

We get no text-books upon the principles of equity 
till the eighteenth century. Lord Nottingham’s work, 
entitled Prolegomena, of which Hargrave* and 
Lord Campbell? have given us an account, would 
seem to have been a commonplace book written in 
law French, arranged under titles, somewhat after 
the manner of Equity Cases Abridged. In 1732 the 
author of the first volume of the last-named work 
considered the plan of writing a treatise on equity ; 
but he decided, on the whole wisely, that an abridge- 
ment of decided cases would be more useful. In fact, 
the transition stage, through which equity was 
passing at the end of the seventeenth and the 
beginning of the eighteenth century, was more 
favourable to the production of books of practice 
and reports than of regular treatises. Equity 


1 Preface to Hale’s Jurisdiction of the House of Lords, p. cliii. 
2 Lives of the Chancellors, iii. 396. 
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practice had become a fixed system; and the 
principles of equity were being gradually formed by 
the slow process of decision. Until they had been 
further elaborated, no satisfactory book on the 
principles of equity was possible. 

Notwithstanding these difficulties, however, two 
attempts were made in the first half of the eighteenth 
century to write text-books on the principles of 
equity. Chief Baron Gilbert, who died in 1726, 
wrote a number of text-books, famous in their day, 
which were posthumously published. Among them 
was his book on equity, which was published in 
1758. It is in two parts. The first, entitled Forum 
Romanum, dealt with the history and practice of 
the court. The second, entitled Lex Praetoria, broke 
new ground, for it dealt with some of the principles 
of equity, under five heads: (1) Specific Perfor- 
mance, (2) Portions, (3) Frauds, (4) Powers, and 
(5) Wills, Executors and Administrators, Devises, 
and Legacies. It is a very clear summary of the 
results of the cases on these topics. It will be 
noted that the book does not deal with trusts. The 
reason, no doubt, is the fact that the author had 
written a separate book on Uses and Trusts, which 
was published in 1734, and reached a third edition, 
which was edited by Sugden, in 1811. A more 
comprehensive text-book of equity than Gilbert’s 
was published anonymously in 1737. It is divided 
into six books. The first deals with the nature of 
equity, and agreements in general; the second with 
uses and trusts; the third with mortgages and 
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pledges, together with a chapter on marshalling 
assets; the fourth with legacies and executors and 
administrators ; the fifth with damages and interest ; 
and the sixth with evidence. It is almost certain 
that the author was Henry Ballow, who held a post 
in the Exchequer, and was said by Dr. Johnson to 
have been a very able man. The great defect of the 
book is that the author lays down principles, but 
gives no references, and cites no authorities. This 
considerably lessened the value of the book; and, 
as it was published at the beginning of a period when 
the principles of equity were being rapidly developed, 
it soon became, in parts, misleading. However, it 
was taken by Fonblanque, a distinguished equity 
practitioner of the end of the century, as the text 
of his book on equity, which he published in 1793. 
He added copious references, and brought the 
information up to date. The form of a book con- 
structed on these lines was, as the author admitted, 
inconvenient. But it had then no competitors, and 
it reached a fifth edition in 1820. The first general 
treatise on the principles and practice of modern 
equity was written by Henry Maddock, and pub- 
lished in 1820. It was an original book, based on 
the equity reports ancient and modern, and it was 
the first book adequately to sum up the work of the 
great Chancellors of the eighteenth century. It 
reached a third edition in 1837. By that time some 
of the important treatises on different equitable topics 
were beginning to appear—Williams on executors 
in 1832, and Lewin on Trusts in 1837. Jarman on 
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Wills appeared in 1841; and in 1836 Judge Story had 
included among the series of commentaries which he 
wrote while holding the Dane chair at Harvard, his 
famous book on equity. The first book written ex- 
pressly for students in this country was Josiah W. 
Smith’s Manual, which was first published in 1845, and 
was avowedly based on Story. Maddock had originally 
intended to preface his work by a history of equity ; 
but, in order not to overburden his book, he dropped 
this part of his scheme. The first treatise, which 
dealt with equity both historically and dogmatically, 
was written by George Spence, whose first volume 
was published in 1846, and his second in 1849. 


This account of the sources and literature of equity 
makes it clear that the real creators of our system 
of equity have been the Chancellors themselves ; and 
that the chief source of its rules is the series of the 
reports, in which their decisions are chronicled. This 
is, of course, true also for the common law. But, in 
the case of equity, the contributions made by the 
great’ Chancellors are marked by much more indi- 
viduality than the contributions made by the judges 
of the common law courts. This is due to two 
causes. In the first place, till 1729, when the right 
of the Master of the Rolls to act as the deputy of the 
Chancellor was recognized by the Legislature,’ 
the Chancellor was the sole judge of the court. It 
was not till the reforms of the nineteenth century 
that the judicial strength of the court was increased. 

1 3 George II, c. 30. 
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In the second place, down to the end of the seven- 
teenth century many of the doctrines of equity were 
nebulous. From the time of Lord Nottingham, and 
all through the eighteenth century, these doctrines 
were being created and elaborated into a system. 
This left much more latitude to a strong Chancellor 
than was possible to judges who administered the 
much more settled system of the common law. Thus 
it is much more easy to point to certain Chancellors, 
and to say that they marked important turning 
points in the formation of the system of equity, than 
it is to assign a similar influence to individual judges. 

I have already pointed out that the chancellorship 
of Sir Thomas More was important, because it 
marked the transition from the medieval ecclesias- 
tical Chancellors to the modern lawyer Chancellors. 
Moreover, it is clear that he made a peace between 
the rival jurisdictions of common law and equity, 
which lasted till the new outbreak of the same 
quarrel between Coke and Ellesmere. It is clear 
from what we know of Ellesmere’s activities, both 
in the Chancery and the Star Chamber, that he was 
a very great lawyer. But, in the history of equity, 
he is important mainly because he successfully 
vindicated the claim of his court to be the equal and 
in some respects the superior of the courts of common 
law. His victory was consolidated by his successor, 
Francis Bacon, who, as we might expect, left a very 
considerable mark on the history of equity. As 
attorney-general he had helped to vindicate the 
independence of the court, and so to secure the free 
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development of equity. As Chancellor he did much 
to restore harmony between the Chancery and the 
courts of common law, and to give Equity an impulse 
along the path of definition and co-ordination with 
the rules of the common law, which, since the chan- 
cellorship of Sir Thomas More, and till the late 
controversy, had been silently proceeding. He 
created from the scattered orders of his predecessors 
a code of procedure which, to a large extent, fixed 
the practice of the court till the reforms of the last 
century. The formation of such a code of procedure 
was a condition precedent to the development of 
a system of equity. That there was no rapid 
development in this direction till after the Restora- 
tion was due wholly to political causes. 

It was Heneage Finch, Earl of Nottingham, who 
was mainly instrumental in continuing the develop- 
ment of equity in this direction. As a lawyer he 
was distinguished by the fact that his technical 
mastery of English law had in no wise narrowed his 
intellectual outlook. He was the patron and friend 
of learned and literary men of many different shades 
of political opinion ; and he took a conspicuous part 
in the promotion of some of the legislative reforms 
of the period—while solicitor-general he introduced 
the bill for the abolition of the military tenures ; 
and as Chancellor he drew and took a leading part 
in passing the Statute of Frauds. The breadth of 
his intellectual outlook made him, not only an able 
lawyer and a distinguished judge, but also, if I may 


coin an expression, a legal statesman. He was 
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a lawyer who had mastered the technical learning 
of the law without being mastered by it; and a 
statesman who was in close touch with the political 
conditions and intellectual ideas of his age. Hence 
he was able so to mould the technical development 
of scattered and nebulous equitable rules and con- 
ceptions, that they gained a precise meaning and 
a definite place in our legal system ; and so to 
fashion their contents, that they harmonized with 
these political conditions and intellectual ideas. 

The selection of judgements, which Swanston 
printed from Nottingham’s manuscripts, to illustrate 
his own reports, show that it was in the sphere of 
equity that these powers were most conspicuously 
displayed. In fact equity had reached a stage of 
development at which it badly needed a legal states- 
man of this type. 

Since the Restoration equity had been developing 
into a regular system. But the process had been 
proceeding so silently, that lawyers still sometimes 
spoke of equity as if it depended on the conscience 
of the Chancellor, in the same way as it depended 
upon his conscience in the earlier part of the sixteenth 
century. And, to some extent, it still did depend 
on his conscience. Lord Nottingham, differing in 
The Duke of Norfolk's Case* from the opinions of 
some of the judges, could say, ‘I must be saved by 
my own faith, and must not decree against-my own 
conscience and reason’; and that case showed that 
the elasticity still retained by equity, in consequence 

1 3 Ch. Cas. at p. 47. 
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of the survival of the older ideas, sometimes gave 
a great Chancellor larger opportunities of moulding 
the rules of his court to meet modern needs, than 
were open to the common law judges. But the 
conventional language used about equity was be- 
coming more and more untrue. Lord Nottingham 
said of Hale that, ‘ He did look upon equity as a part 
of the common law, and one of the grounds of it ; 
and therefore as near as could, he did always reduce 
it to certain rules and principles, that men might 
study it as a science, and not think the administration 
of it had anything arbitrary in it.’ And he himself 
laid it down that, ‘ With such a conscience as is only 
naturalis et interna, this Court has nothing to do; 
the conscience by which I am to proceed is merely 
civilis et politica, and tied to certain measures ; and 
it is infinitely better for the public that a trust 
security or agreement, which is wholly secret, should 
miscarry, than that men should lose their estates by 
the mere fancy and imagination of a Chancellor.’ * 
It was not, indeed, till the end of the eighteenth 
century that the doctrines of equity attained their 
modern fixity. But it is in Lord Nottingham’s time 
that the decisive step in this direction was taken ; 
for it was he who first clearly defined the sort of 
conscience by which, in the future, the Chancellor 
must guide himself ; and it was the acceptance of 
this definition which made this development possible. 
It is thus clear that Lord Nottingham deserves 
a place by the side of Ellesmere and Bacon. His 
1 Cooke v. Fountain (1672), 3 Swanst. at p. 600. 
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work was different from, and yet a continuation of 
theirs. They had organized and systematized the 
court of Chancery, its practice, and its procedure. 
He began the work of organizing and systematizing 
the principles upon which the court acted; and, as 
a result of his work, equity began to assume its final 
form. His success was due partly to his own industry 
and genius, partly to the fact that the time was ripe 
for the beginning of such a settlement. The man and 
the opportunity happily coincided ; and so, whether 
we look at his influence upon the principles of equity, 
or upon the character of equity itself, we must admit 
that he deserves his traditional title of the Father 
of Modern Equity. 

The two great Chancellors of the eighteenth 
century are Hardwicke and Eldon. Both had been 
chief justices before they became Chancellors; and 
both continued the work of Lord Nottingham by 
the manner in which they co-ordinated legal and 
equitable principles, and reduced the principles of 
equity to a definite system. 

Lord Hardwicke was Chancellor from 1737 to 1756. 
During that period he went a very long way towards 
settling the leading principles of equity. He was 
a profound common lawyer, a student of Roman law, 
and a statesman. He had great powers of stating 
general principles, and applying them to the facts 
of concrete cases; and it was these powers which 
enabled him to lay down the leading principles of 
equity, which his successor Eldon was to fill out and 
elaborate. Daines Barrington, in his Observations 
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on the Statutes,' a book which was published in the 
last year of Lord Hardwicke’s life, says that the 
present state of equity was due to the fact that the 
greatest lawyer and statesman of his country had 
presided in the court for nearly twenty years without 
having had a single decree reversed; in a later 
edition 2 he said that, ‘nearly twenty years of well 
considered decrees... have now established so clear, 
consistent, and beneficial a system of equity, that 
ignorance only can reproach it with being vus vagum 
aut inconditum’; and Blackstone’s testimony is to 
the same effect.? Lord Mansfield, as great as, if not 
a greater lawyer than, Hardwicke himself, acknow- 
ledged him as his master in the law with his accus- 
tomed eloquence and felicity. 

‘Tf,’ he said,* ‘I have had in any measure success in 
my profession, it is owing to the great man, who has 
presided in our highest courts of Judicature the whole 
time I attended at the bar. It was impossible to attend 
him, to sit under him every day, without catching some 
beams from his light. . . . lf we can arrogate nothing to 
ourselves, we may boast the school we were brought up 
in; the scholar may glory in his master, and we may 
challenge past ages to show his equal.’ 

Lord Eldon finally completed our modern system 
of equity. That the delays which made the court of 
Chancery a byword in his day, were wholly due 
to him, is a grotesque untruth. No man in the 
kingdom worked harder than he did. They were 
due, first, to a vicious system of procedure and 


1 First ed. at p. 248. 2 Fourth ed. at p. 558. 
3 Comm. iii. 432. 4 Holliday, Life of Mansfield, p. 105. 
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pleading, and, secondly, to the large increase of 
business which was caused by the prosperity of the 
country. At the same time, it is true that they were, 
to some extent, caused by the habit of procrastina- 
tion which grew upon him as he became older—a 
habit which he justified by saying that he was thus 
able ‘not only to set that particular question at 
rest’, but to prevent ‘other parties from wasting 
time and incurring expenses by bringing forward 
claims of a similar description’.t | And no doubt, 
for this reason, the delays which troubled the suitor 
were a gain to the system of equity. ‘ Nobody’, said 
Maddock in the preface to his book on equity, 
‘criticizes judgements more, or sees more clearly 
the wisdom, or the errors of his predecessors; but 
no one has adhered more firmly to established rules.’ 
The thorough and conscientious work, coupled with 
a vast legal knowledge, which he applied to the 
decision of the cases which came before him, com- 
pleted the systematization of equity. As Kerly has 
said in his History of Equity,* ‘ equity when Lord 
Eldon retired was no longer a system corrective of 
the common law: it could only be described as that 
part of remedial justice which is administered in 
Chancery.’ At the same time it would not be true to 
say that the rules of equity can ever be as completely 
definite as the rules of law. Lord Hardwicke said, 
‘Some general rules there must be... and yet the 
Praetor must not be so absolutely and universally 


1 Twiss, Life of Eldon, iii. 358. 2 At p. 167, 
3 Letter to Lord Kames. 
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bound by them as the judges are by the rules of the 
common law’; and Lord Eldon said that the 
doctrines of the, court ought to be almost as well 
settled, and as uniform as those of the common law. 
In fact, though the rules are settled, equity reserves 
a latitude in applying them, as Lord Eldon said, 
‘according to the circumstances of each case,’? which 
still entitles them to be called equitable rules. 


What then is the debt of English law as a whole 
to equity ? I think that we may point to three very 
conspicuous additions which it has made. 

In the first place, equity has helped forward the 
development of the common law. In the Middle 
Ages, and in the sixteenth century, it was the com- 
petition of the Chancery which compelled the 
common lawyers so to improve the action of assump- 
sit that it became an adequate remedy for breach of 
contract ; and, in the eighteenth century, Blackstone 
could say? that in his day the courts of law had 
adopted ‘the same principles of redress as have 
prevailed in our courts of equity, from the time that 
Lord Nottingham presided there’. 

In the second place, equity has helped forward 
the development of English law as a whole. Even 
if the common law had continued to develop, there 
were many proprietary relations, many social rela- 
tions, many business relations, which the machinery 
of the common law could not have regulated 


1 Gee v. Pritchard (1818), 2 Swanst. at p. 414. 
2 Thid. 3 Comm. iv. 448. 
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adequately. We have only to think of such topics 
as mortgages, guardianship, partnership, adminis- 
tration of assets, to see that this is obviously true. 
The growth of all these branches of law would have 
been hardly possible, if they could only have been 
dealt with by the machinery of the common law ; 
and their development by equity would have been 
stunted, if the machinery of the court could only 
have been used under the supervision of the common 
lawyers. Probably that supervision would have had 
the same effect upon the court of Chancery as it had 
upon the court of Admiralty and the Ecclesiastical 
Courts. It would have rendered it ineffective and 
useless. The only remedy would have been to invoke 
the aid of the Legislature to restore or to create 
a court with the powers which James I’s decree 
secured to the Chancery. It is not probable that 
a new statutory creation of that kind would have 
been as efficient as a court, which was already 
beginning to evolve a code of procedure, and, through 
the working of that procedure, a body of substantive 
rules. 

In the third place, equity has added one wholly 
original idea to the jurisprudence of the world—the 
trust concept. English lawyers were hardly aware 
of the magnitude of their achievement till they were 
taught by Maitland’s paper on the Trust and 
Corporation. But in fact this concept has enabled 
equity to fill up many gaps in English law, and to 
accomplish some results which are accomplished in 

' Collected Papers, iii. 356-403. 
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no other system of law. Some of the gaps in English 
law, which it has filled, have been in the law as to 
chattels personal, the law of executors and adminis- 
trators, the law as to married women’s property, 
and the law as to infancy and guardianship. In this 
way the equitable trust did some of the work which 
was done abroad by the adaptation of the principles 
of Roman law to the needs of the modern state. By 
its means also important additions have been made 
to the land law; and, in this connexion, it can be 
said that it is on it that the new Property Acts 
depend ; for, when they come into force, all interests 
in land, other than those definitely specified in the 
Acts, will only be able to be created by means of 
a trust. The trust has also accomplished results 
which are accomplished in no other system of law, 
because as Maitland has shown, it has enabled 
property to be held on behalf of various groups 
formed to effect the most various purposes. In the 
religious world, it has helped forward the cause of 
freedom of conscience, because nonconformist bodies, 
whom the state would hardly tolerate, have been 
able to enjoy property and apply it to the mainten- 
ance of their religious views. In the political world, 
it was used, in the eighteenth and early nineteenth 
centuries, to eke out the deficiencies of municipal 
government, by the creation of bodies of trustees to 
carry out such duties as those of lighting, paving, 
drainage, and road-making. In the commercial 
world, it has been used to create organizations of 


persons engaged in a particular business, such as 
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Lloyds and the Stock Exchange, which exercise 
large powers of discipline over persons engaged in 
that trade. In the social world, it has fostered the 
growth of all manner of clubs and societies. In the 
literary world, it has enabled institutions such as 
the London Library to be created; and we who 
teach or write legal history may remember that the 
Selden Society carries on its work under a trust. 
The number and variety of these trusts, and the 
great part which they have played in our national 
life from the sixteenth century onwards, justify us 
in regarding them as the most remarkable application 
of the trust concept. 

For all these reasons I think that we may safely 
say that, without the evolution of a system of 
equity, English law could not have been made 
adequate to meet the social and economic needs of 
the modern state; and that that system has added 
at least one wholly original concept to the world’s 
stock of juridical ideas. 


[Further information on some of the topics treated of in this 
chapter will be found in the author’s History of English Law, 
as follows : English Law and the sixteenth century Reception of 
Roman law, vol. iv. 217-93 ; the Star Chamber and the criminal 
law, vol. v. 155-214; the development of Equity, vol. ii. 246-9, 
334-47, vol. iv. 275-83, vol. v. 215-18, 278-338, vol. vi. 640-71 : 
the records of the court of Chancery, vol. v. 262-4 ; the Orders of 
the court of Chancery, vol. v. 265-6; the Doctor and Student 
and other early Tracts and Treatises on equity, vol. v. 266-74 ; 
Sir Thomas More, vol. v. 223-4; Ellesmere, vol. v. 231-8: 
Bacon, vol. v. 238-54 ; Nottingham, vol. vi. 539-48. ] 
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DEVELOPMENTS OUTSIDE THE COMMON 
LAW—THE LAW MERCHANT AND THE 
SPHERE OF THE CIVILIANS’ PRACTICE 


The Study of Roman Law in England—Doctors’ Commons— 
The Sphere of the Civilians’ Practice in the Sixteenth Century— 
Commercial and Maritime Law—Books of the Civilians on this 
subject—Books of the Merchants—Why the Admiralty was 
deprived of this jurisdiction—The work of Coke, Holt, and 
Mansfield—Growth of the modern literature on this subject— 
Stowell and the development of the Prize and Instance Juris- 
diction of the Admiralty—International Law—Gentilis, Zouche, 
and Phillimore—Lcclesiastical Law—History of its literature— 
Books of the Civilians on Jurisprudence and Comparative Law— 
Debt of English Law to the Civilians—Conclusion. 


We have seen that the civil and canon law 
ceased to exercise a direct influence on the common 
law at the end of the thirteenth century." But this 
did not mean that the study of these two allied 
bodies of law ceased. From the twelfth century 
onwards they were taught at Oxford, and from 
a somewhat later date at Cambridge. Thus the two 
universities acquired the monopoly of teaching and 
conferring degrees in these two bodies of law, as the 
Inns of Court acquired the monopoly of teaching 
and conferring degrees in the common law. The 
two universities taught the civil and canon law on 
the same system as they were taught in the conti- 

1 Above, p. 30. 
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nental universities; and the student had at his 
disposal the glosses and commentaries of the ablest 
lawyers in Europe. The encouragement of the 
learning of the civilians and the canonists was very 
necessary to the state—the Council, the Chancery, 
the Admiralty, and the Ecclesiastical Courts all 
needed it. Of these two allied bodies of law, the 
study of the canon law was, in the Middle Ages, the 
more popular of the two, because it gave larger 
opportunities of advancement. It was advantageous 
to be in orders and to have studied the canon law, 
since the resources of the Church were freely used 
to reward those who had used their knowledge in 
the service of the state. The fact that, in the 
fifteenth century, many more took the degree of 
Bachelor in the canon law than the corresponding 
degree of Bachelor in the civil law, shows that 
students were well aware of the superior practical 
advantages of that degree. The result was that 
when, as a result of his quarrel with the Pope, 
Henry VIIT summarily stopped the teaching of the 
canon law, this measure reacted on the study of the 
civil law. Henry VIII foresaw this danger; and 
attempted to obviate it by the establishment of the 
Regius chairs of civil law at the two universities. At 
Cambridge the first professor was the versatile 
Sir Thomas Smith, Elizabeth’s secretary of State, 
and the writer of a classic book on the Commonwealth 
of England. At Oxford the first professor was 
John Story, less famous for his juristic studies than 
for his two imprisonments by the House of Commons, 
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his seizure in Belgium by the emissaries of Elizabeth, 
his death as a traitor, and his beatification by the 
Roman Church. But neither professor succeeded in 
attracting many students; and this was a matter 
of serious concern to the government. In that age 
of competing states and growing foreign trade, it 
was not possible to dispense with the services of 
men who could deal with diplomatic questions, and 
with those points of maritime and commercial 
law which were constantly creating diplomatic 
difficulties. 

Measures were taken by a commission, appointed 
in 1547, to encourage the study of the civil law at 
the universities. But it was not till the latter part 
of the sixteenth century that its study began to 
revive. This was due firstly to the fact that foreign 
civilians had been welcomed in England—two 
famous names were Jean Hotman and Gentilis; 
secondly, to the fact that Englishmen went abroad 
to study; and thirdly, and perhaps principally, to 
the rise of an unofficial body of practitioners of the 
civil and canon law, analogous in some respects to 
the Inns of Court and the Serjeants’ Inns. There 
may have been an earlier association of these 
practitioners ;* but the founder of the body which 
became the Doctors’ Commons of later days, 
was Richard Bodewell, Dean of the Arches. In 
1511 he formed the ‘ Association of doctors of law 
and of the advocates of the church of Christ’ at 
Canterbury’; and from the following year till its 


1 Senior, Doctors’ Commons, p: 73. 
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dissolution in 1858 we possess the list of its members. 
It occupied premises in Paternoster Row, close to 
St. Paul’s Cathedral. In 1565 the initiative of 
Dr. Henry Hervey, Master of Trinity Hall and Dean 
of the Arches, gave it a permanent habitation. The 
Masters and Fellows of Trinity Hall took from the 
Dean and Chapter of St. Paul’s a lease for ninety- 
nine years of the premises, afterwards known as 
Doctors’ Commons, on trust for the Association of 
Doctors of Law. The lease was from time to time 
renewed till 1782, when Doctors’ Commons, having 
in 1767 obtained a charter of incorporation, obtained 
Parliamentary powers to purchase the premises 
which it had leased for upwards of two centuries. 
We do not know what were in early days the 
conditions of admission to Doctors’ Commons. They 
possibly varied from time to time, according to the 
regulations for the admission of advocates made by 
the archbishop of Canterbury. But it is probable 
that the conditions laid down in the charter of 1767 
represented an old-established practice. These con- 
ditions were as follows: To become a fellow a candi- 
date must have been admitted to be an advocate 
of the court of the Arches, and he must have been 
elected by a majority of the fellows. To become an 
advocate a candidate must have obtained the degree 
of Doctor of civil law at Oxford or Cambridge, after 
performing the exercises prescribed by those Uni- 
versities ; he must have obtained a rescript or fiat 
from the archbishop of Canterbury; and he must 
then have been admitted during term-time by the 
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Dean of the Arches, and have attended court for 
a year. Thus an academic education at Oxford or 
Cambridge was a condition precedent to practice 
as a Civilian. 

In the last quarter of the sixteenth century it 
might seem that the civilians could look forward to 
annexing a very considerable jurisdictional domain. 
The chief spheres of their practice were as follows: 
(1) The court of Admiralty, which was, at this 
period, the court where the Law Merchant was being 
principally administered, and adapted to the new 
commercial and maritime needs of the English state. 
(2) The region of diplomacy, where the principles 
of the new international law were being rapidly 
evolved. (3) The ecclesiastical courts, where they 
had had a monopoly ever since the canon law had 
ceased to be studied. (4) The numerous arbitra- 
tions ordered by the Council, in which points of 
foreign maritime or commercial law were involved. 
(5) Cases occasionally brought before the Star 
Chamber, the Chancery, or the court of Requests, 
which involved the discussion of principles outside 
the rules of the common law. (6) Many miscel- 
laneous questions which arose in the conduct of the 
business of the state—e. g. as to foreign loans made 
to the government, and questions arising in con- 
nexion with the great mercantile companies. (7) 
The courts of the Constable and Marshal, and of 
the two Universities. 

Of these spheres of jurisdiction, it is the sources 
and literature of the first three which we must 
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examine, because they have made important contri- 
-putions to the formation of our modern law. The 
first, which comprised commercial law, and both 
the Instance and Prize jurisdiction of the Admiralty, 
was to a large extent captured and eventually 
absorbed, chiefly by the common law, and to some 
extent by equity. The second came to be shared 
between the common lawyers and the civilians. The 
third remained the province of the civilians till the 
- statutory changes of the last century. 


(1) Commercial and M aritume Law. 


The new geographical conditions, which resulted 
from the discoveries of the late fifteenth and sixteenth 
centuries, removed the centre of European trade 
from the Mediterranean cities to the seaports which 
bordered on the Atlantic. As a result, the foreign 
trade of England expanded during the whole of the 
sixteenth century; and, at the end of it, she was 
beginning to take her place as one of the great 
commercial countries of Europe. By what law were 
the larger commercial transactions, with which 
Englishmen had now become acquainted, to be 
governed? In the Middle Ages England had 
hardly come into contact with these transactions. 
Foreign trade was largely in the hands of foreign 
merchants; and, consequently, commercial law in 
England was concerned mainly with the smaller 
transactions of domestic commerce. Maritime law, 
based on the laws of Oleron, was administered, 
partly in the local courts, and partly in the court of 
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Admiralty. It is clear that many additions must 
be made to the existing rules of English law, if it 
was to be made fit to deal with the larger trans- 
actions of foreign trade. And there was a body of 
law, containing the necessary rules, ready to hand. 
In the commercial centres of medieval Europe—in 
the Italian cities, in the cities of the south of France, 
in the cities of the Netherlands, and in the inter- 
national fairs—the civil and canon lawyers had been 
constructing, on a basis of commercial customs 
enforced in courts staffed by the merchants, the main 
outlines of our modern commercial law—insurance, 
bills of exchange, banking, shipping, and carriage 
by sea. It is not surprising, therefore, that, in the 
sixteenth, seventeenth, and eighteenth centuries, 
the chief books which were written on these subjects 
were the work either of the civilians or the merchants. 

The following were the chief contributions made 
by the civilians in the earlier half of the seventeenth 
century: Welwod, professor of the civil law in the 
University of St. Andrews, published in 1590 the 
Sea Law of Scotland; and from this book, which he 
calls, ‘a weake piece of labour,’ grew his ‘ Abridge- 
ment of all Sea Lawes ’—a clear and useful summary 
of maritime law. It was published in 1613; and 
from it Malynes borrowed largely, without acknow- 
ledgement. There is a little information about 
Admiralty jurisdiction in Ridley’s View of the Civile 
and Ecclesiasticall Law; and Zouche wrote a Des- 
criptio Juris e J udicit Maritimi—a short tract, 


based wholly on classical Roman law, and divided 
3059 Ee 


210 COMMERCIAL AND MARITIME LAW 


into two parts, of which the first deals with the law 
of ships, and the second with the trade carried on by 
ships. But, except for these works, the only litera- 
ture is connected with the controversy between the 
Admiralty and the courts of common law. In the 
latter part of the century, Marius, a notary public, 
wrote in 1651, a tract designed to give practical 
advice on the subject of bills of exchange. It was 
not until 1676 that a man, who had some claims to 
be called an English lawyer, wrote upon these topics. 
Charles Molloy, who was both a civilian and a 
member of Lincoln’s Inn and Gray’s Inn, in the 
second book of his very successful treatise, De Jure 
Maritimo et Navali, gives us some account of these 
branches of the law, based upon the works of Marius 
on Bills of Exchange, but pane pa upon the works 
of Malynes. 

The three chief books written by the merchants 
were the Lex Mercatoria of Malynes, which was first 
published in 1622; the Lex Mercatoria Rediviva of 
Wyndham Beawes, which was first published in . 
1751, and reached a third edition in 1771; and the 
essay by Nicolas Magens on Insurance, published 
in 1755. 

Malynes was the first Englishman to write of 
the Law Merchant as a whole. He was the first to 
write a treatise on this subject, which could be com- 
pared with the similar treatises which, in the course 
of the sixteenth century, had appeared in other 
European countries. His book was therefore a 
pioneer treatise, which introduced English merchants 
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and lawyers and statesmen to the legal doctrines 
and economic speculations of the continent. The 
book is divided into three parts. The first part 
deals mainly with the principal topics of commercial 
and maritime law ; the second part deals with money ; 
the third part with bills of exchange, process to 
compel appearance and the execution of judgements, 
and the various courts in which the Law Merchant 
was administered at home and abroad. The book 
is often discursive. We have a fantastical dis- 
quisition on the mysteries of numbers, and a useful 
discourse on weights and measures used in different 
parts of the world. There is an attempt to give 
a geometrical description of the world, and an 
account of some of the new plantations and dis- 
coveries. But these aberrations form but a small 
part of the book. The greater part contains much 
that is valuable to the economist and the lawyer. 
It contains many plain and straightforward dis- 
quisitions upon all matters which a merchant should 
know. There is information upon geography, political 
and physical, statistics, customs duties, accounting, 
as well as upon the commercial law and practice of 
the time. Malynes can cite ancient literature and 
the modern ordinances of continental states. He is 
familiar with the civil law and the works of the 
commentators; and the whole book is enlivened 
by the manner in which he uses his experience of 
commercial and of public life to illustrate the topics 
which he is discussing. It is the book of a man who 
has lived in the contemporary world of commerce, 
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and has taken some part in making the commercial 
laws about which he is discoursing. He delights in 
concrete facts—the mechanism of banking, the 
machinery of the custom house, the encouragement 
of manufacturers, the standards of money, the 
working of mines, and the business of the mint. It 
is for this reason that he was so eminently fitted to 
explain to Englishmen the principles which underlay 
the laws which regulated the commerce of his age. 
He could explain them by reference to fact and 
experience, without using the technical terms of the 
civillaw. He therefore conveyed them to England in 
a form which could be readily acclimatized and 
received, either by the common lawyers or the civilians. 

Malynes thus crystallized and put into permanent 
form the mercantile usages and practice which, 
throughout the century, had been transforming 
mercantile law. But he recognized that, to under- 
stand these usages and this practice, some knowledge 
of the doctrines of the civilians was essential. He 
notes their opinions on the law as to agency, as to 
insurance, as to partnership, and as to contracts 
made verbally. What he has to say as to pecunia 
travecticia and usura maritima could be found in any 
of the continental treatises of the period. He cites 
Bartolus as to the extent of territorial waters, and 
Straccha and other civilians as to points in the law 
of bankruptcy. In dealing with procedure before 
the courts of merchants he cites another tract of 
Straccha on procedure, ‘ wherein are many universal 
things propounded.’ 
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Beawes was a merchant, and his majesty’s consul 
at Seville. His book is like Malynes’s in its scope 
and comprehensive character; it was intended, not 
so much as a law book, as ‘A Guide to All Men in 
Business’. It deals with all the principal topics of 
commercial and maritime law, with many points 
of international law, with the state of trade between 
Great Britain and foreign countries, and between 
Great Britain and her own colonies, with coins, 
weights, and measures. The legal information is 
taken from the reports and statutes; and the fact 
that it is a great deal fuller than the corresponding 
information in Malynes, is a testimony to the progress 
which had been made in the development of these 
branches of the law in the century and a half which 
had passed since the publication of Malynes’ book. 
And this progress is also evidenced by the careful 
references to the English cases and statutes which 
accompany his statements of English law. Similar 
care seems to be shown in stating the corresponding 
laws of foreign countries. That it was a useful book 
can be seen from the fact that it had reached a third 
edition in 1771, and that a sixth edition, edited by 
Joseph Chitty, was published in 1813. A book of 
a similar kind was written on the topic of insurance, 
by Nicholas Magens, a German merchant resident 
in London. It was written in German, and first 
published in Hamburg at the expense of the state. 
It was translated by the author and published in 
London in 1755, with dedication to Lord Hardwicke. 
It deals almost entirely with marine insurance. 
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Like the books of Malynes and Beawes, it was very 
far from being merely a law book. The first volume, 
as is stated on the title-page, explains * the nature 
of the various kinds of insurance practised by the 
different commercial states of Europe’. It adds 
observations on actual cases, and annexes ‘ hints to 
merchants and insurers concerning the risks to which 
navigation is exposed in time of war’. It also 
contains a comment, from the point of view of 
a merchant, on the case of FitzGerald v. Pole,* heard 
in 1754 by the House of Lords. The second volume 
contains a collection of foreign ordinances dealing 
with marine insurance, forms of policies, English 
statutes, and a summary of treaties of commerce 
entered into by England, with observations thereon. 

Thus, both the books written by the civilians, and 
the books written by the merchants, prove that the 
law was founded on the works of the continental 
jurists, who, with the help of the merchants, had 
adapted the rules of the civil law to modern com- 
mercial needs. For that reason it appeared likely, in 
the sixteenth and early seventeenth centuries, that 
commercial law would be developed in a court which, 
like the Admiralty, administered the civil law. The 
court of Admiralty could more easily apply the rules 
which had been evolved by the foreign civilians ; 
and its procedure was more familiar to the foreign 
merchants than the procedure of the common law. 
It is true that it had its defects. It used the lengthy 
procedure of the civil law, and not the summary 

1 4 Bro. P.C., p. 439. 
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procedure of the continental mercantile courts. 
But, in spite of these disadvantages, I cannot doubt 
that, from the point of view of the substantive law 
which it administered, it was a more satisfactory 
tribunal than either the courts of common law or 
even the court of Chancery, because neither of these 
two sets of courts administered that maritime and 
civil law with which the merchants were familiar ; 
and neither possessed the peculiar machinery needed 
to do justice in maritime causes. If the agreements 
as to the jurisdiction to be allowed to the Admiralty, 
arrived at in 1575 and 1632, had been adhered 
to, there can be little doubt that the Admiralty 
would have become the tribunal in which the Law 
Merchant was principally administered. That it 
never developed into such a court is due perhaps in 
part to the fact that it was not wholly satisfactory 
to the merchants, but chiefly to political causes. 
The Tudors never succeeded in settling the boun- 
daries of the jurisdiction of the various courts, new 
and old, which administered the various parts of 
English law in the sixteenth century ; and the issue 
of the political controversies of the seventeenth 
century was fatal to all those courts to which either 
the common law or Parliament was hostile. It is 
true that they were hostile to the court of Chancery ; 
but that court had established its position before 
these controversies had become acute; and it 
therefore survived them. Consequently, after the 
Great Rebellion, the ordinary courts of law and 
equity acquired complete jurisdiction over com- 
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mercial causes, and by far the greater part of the 
jurisdiction over maritime causes. Therefore in 
England alone among the nations of Europe, 
commercial and maritime law became simply a 
branch of the ordinary law, founded, indeed, on 
those principles and rules of the cosmopolitan Law 
Merchant, which were introduced into England 
during the sixteenth and seventeenth centuries, but 
developed by the machinery, and in the technical 
atmosphere, of the courts of law and equity. 

It follows, therefore, that the main source of 
English commercial law, from the latter part of the 
seventeenth century onwards, has been, not the 
treatises of civilians or merchants, but the reported 
decisions of the courts of law and equity. It is not 
till the principles of the law have been elaborated 
by these decisions that we get the beginnings of our 
modern literature on this topic. I must, therefore, 
in the first place, say a few words of the three judges 
whose names are chiefly connected with this develop- 
ment; and then enumerate one or two of the 
earliest books of the modern type, which were based 
on their achievements. 


The three judges whose names are chiefly con- 
nected with this development are Coke, Holt, and 
Mansfield. 

It was Coke who, by his determined and un- 
scrupulous attack on the Admiralty, during the time 
that he was on the bench, did more than any other 
one person to gain for the common law this new field 
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of jurisdiction; and it was the manner in which, 
after his dismissal from the bench, he brought the 
common law into alliance with the Parliamentary 
opposition, which consolidated this achievement. 
From the beginning of the seventeenth century 
onwards, the common lawyers worked at the task 
of incorporating the rules of the Law Merchant into 
the common law. It was a familiar task upon which 
the common law judges were engaged, when they 
thus set themselves to construct, from a basis of 
commercial custom, new branches of the common 
law. These same judges were, in a similar manner, 
constructing our modern law as to copyhold tenure ; 
and their forefathers in the twelfth and thirteenth 
centuries had thus laid the foundation of the common 
law itself. We naturally ask how these common 
law judges set about their work of incorporating 
these commercial customs into the common law. It 
would appear from the cases that they acted chiefly 
upon the evidence produced before them as to 
contents of the commercial custom applicable to the 
case in hand. In fact they were obliged to do so. 
It is difficult to see from what other source they 
could have derived the rules requisite to decide the 
cases which came before them, unless they had 
derived them from the writings of the civilians, 
which they obviously did not attempt to do. During 
this century cases turning on such subjects as 
jettison, average, insurance, freight, bottomry, 
charter-parties, bills of exchange, insurance, factors, 


and partnership, came before the courts. It is thus 
3059 Ff 
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clear that it is from this century that we must date 
the beginnings of the development of that native 
system of commercial and maritime law, which is 
used by all English speaking peoples at the present 
day. 

When Holt was appointed chief justice of the 
King’s Bench in 1689, the expanding trade of the 
country was creating a new set of commercial 
conditions. As the result of the successful attack 
by the common lawyers on the court of Admiralty, 
commercial cases were coming with increasing 
frequency before the courts of common law. But 
the judges had shown very little appreciation of the 
new conditions. Holt was the first judge since the 
Restoration to appreciate them, and to see the 
importance of moulding the doctrines of the common 
law to fit them. Thus, in the first place, he firmly 
fixed in the law the modern doctrine of employers’ 
liability. In the second place, his decisions go a long 
way towards settling the main principles of the law 
of negotiable instruments. In the third place, in 
the case of Coggs v. Bernard,’ he went a long way 
towards settling the various forms of the contract of 
bailment. Holt was not, like Lord Mansfield, 
learned in the civil law, and in foreign systems of law. 
He had many of the conservative instincts of the 
common lawyers—he once described the archaic 
appeal of murder as ‘a noble remedy and a badge 
of the rights and liberties of an Englishman’; and 
the obstinacy of his refusal to allow that promissory 

1 (1704) 2 Ld. Raym., p. 909. 
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notes were negotiable was partly due to this cause. 
Largely for this reason the principles of commercial 
law did not develop so rapidly as they might have 
done. But, for that very reason, they were more 
thoroughly incorporated into the common law. If 
Holt had been more learned in foreign systems of 
law, he might have been tempted to introduce these 
principles in bulk, with the result that they would 
have remained a very separate branch of the common 
law. He paved the way for Lord Mansfield; but 
the fact that a man of his intellectual temperament 
had begun the process of incorporating the principles 
of commercial law with the common law, made it 
easier for the common lawyers, at a later date, to 
complete the development of those principles by an 
intelligent assimilation of foreign ideas. 

The completion of the work of settling the prin- 
ciples of our modern commercial law was the work 
of Lord Mansfield, who was perhaps the greatest 
legal genius of the century. It is true that his desire 
so to develop the common law that it should be more 
suited to modern conditions, led him, on more than 
one occasion, to usurp the functions of the Legis- 
lature. His treatment of the doctrine of considera- 
tion, and of the rule in Shelley’s Case; his desire to 
introduce equitable considerations into the law; and 
his attempt to rationalize the rules as to seisin, by 
giving such a definition of disseisin, that the number 
of cases in which a tortious fee simple could be 
conveyed, would be much diminished—all illustrate 
this failing. But it must be added that all these 
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instances illustrate also his astonishing foresight as 
to the main lines of the future development of the 
law. For, though his views on these matters were 
then rightly denounced as heretical, the Legislature 
in the succeeding centuries has adopted some of 
them, and in time will probably adopt more. But, 
in his treatment of commercial law, he was not 
confronted with a fixed body of legal doctrine, 
which made judicial legislation on a large scale 
impossible. On the contrary, the law was still fluid. 
Partly by judicious changes in the procedure of the 
court, which made it a more convenient tribunal for 
the trial of mercantile cases ;1 and partly by apply- 
ing to the facts of the cases which came before 
him those larger principles, which had long been 
familiar to continental jurists, he succeeded in 
putting commercial law upon a firm basis of estab- 
lished principles. The well-known words of Buller J. 
in Lickbarrow v. Mason,? which were spoken in 1787, 
are still the best statement of his achievement. 
After pointing out that, during the last thirty years, 
commercial law had ‘ taken a very different turn’, 
he said : 

‘Before that period we find that in courts of law all 
the evidence in mercantile cases was thrown together ; 
they were left generally to a jury, and they produced no 
established principle. From that time we all know the 


great study has been to find some certain general prin- 
ciples, which shall be known to all mankind, not only to 


* As to these changes see the Pref. to Burrow’s Reports ; 
Smith, Mercantile Law (11th ed.), Introd. lxxxii. 
= 2T BR. at pe 1a: 
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rule the particular case then under consideration, but to 
serve as a guide for the future. I should be very sorry to 
find myself under a necessity of differing from any case 
on this subject which has been decided by Lord Mansfield, 
who may be truly said to be the founder of the commercial 
law of this country.’ 

The result of these eighteenth-century develop- 
ments was naturally the appearance of books on 
commercial law, written, not by the civilians or by 
merchants, but by English lawyers for English 
lawyers. One of the first to enter this field was 
Mr. Justice Bayley, who published his book on bills 
of exchange in 1789. He was followed ten years 
later by Joseph Chitty—the progenitor of a family 
of lawyers as notable in our days as the family of 
the Finchs was in the seventeenth century. Amongst 
his numerous works was a book on bills of exchange 
which was published in 1799, and reached a ninth 
edition in 1840. In 1829 Mr. Justice Byles published 
his book on bills which still flourishes. In 1787 
James Allan Park published the first book written 
by an English lawyer on the law of insurance, which 
reached an eighth edition in 1842; and his book 
was followed in 1802 by Samuel Marshall’s book on 
the same subject. Joseph Chitty also wrote a dis- 
cursive work on the Laws of Commerce and Manu- 
factures, which was published between 1820 and 1824. 
Though it is much more definitely a law book than 
the treatises of Malynes and Beawes, in the variety 
of its information it somewhat resembles them. In 
a sense it is the connecting link between these 
treatises and books of the modern type. The first 
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work of the modern type on Mercantile Law as 
a whole was published in 1834, and reached a 
twelfth edition in 1924. It is the well-known work 
of John William Smith, to whom the idea of 
writing such a book was suggested by Burton’s 
Compendium of the Law of Real Property. 
John William Smith is also famous as being the first 
to carry out a suggestion made by Samuel Warren 
in his Law Studies, of making a book of leading cases. 
His book of leading cases is the precursor of those 
many books of leading cases which now form so 
large a part of every student’s library here and in 
the United States. 

The work of Lord Mansfield and his predecessors 
and successors, and the modern literature which it has 
made possible, have, in our own days, been the basis 
of those codifying Acts, such as the Bills of Exchange 
Act, the Sale of Goods Act, and the Partnership 
Act, which, in the opinion of Sir John Macdonell,* 
‘approach nearer to a complete mercantile code than 
the so-called Codes de Commerce of other countries.’ 


As the result of the absorption of commercial law 
by the common law courts, but little jurisdiction 
was left to the court of Admiralty. At the end of 
the seventeenth century it was doing very little 
business, as Pepys testifies; and the chief books 
produced by practitioners in the court were books 
of practice—Clarke’s book, first published in 1667, 
which reached a fifth edition in 1798, and was re- 


1 Smith, Mercantile Law, Introd. lxxxiii., 
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issued as late as 1839; and Oughton’s Ordo Judi- 
ciorum, first published in 1738. But one important 
piece of jurisdiction the court still retained. In it 
was exercised the Prize jurisdiction. It was a for- 
tunate accident that, during the Napoleonic wars, 
William Scott, Lord Stowell, the brother of John 
Scott, Lord Eldon, was the judge of the court. His 
great juristic talents, his literary gifts, and his 
academic training, enabled him to rise to a great 
opportunity ; and, by his decisions, to construct the 
main principles of English Prize law. Mr. Roscoe 
has said,’ 

‘Lord Stowell’s precedents . . . formed at once a fixed 
juridical groundwork ; and as they were so little varied 
by the Court of Appeal, and attained at once among 
lawyers and statesmen a high repute, they became year 
by year more solidly established. Lord Stowell was thus, 
in the words of an eminent English judge of the present 
day, rather a law giver than a judge. But for Stowell 
there could never have been that sharp difference between 
the clear and definite body of English prize law, and the 
unsystematic and indefinite collection of administrative 
decrees, decisions, and academic opinions, which constitute 
continental prize law. Nor could the prize law of the 
United States have grown up in the same form, and on 
the same principles, as that which was evolved in Doctors’ 
Commons between 1798 and 1828.’ 

Moreover, it is, as Mr. Roscoe has pointed out, 
‘a further tribute to Lord Stowell’s sagacity, 
and to the form in which his decisions were con- 
veyed, that they have been applicable to changed 
mercantile conditions.’? It should be noted also 
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that the same gifts, which enabled Lord Stowell 
to create our modern system of prize law, enabled 
him also to place upon a sure foundation many 
doctrines of our modern maritime law. For instance, 
as Mr. Roscoe has pointed out,’ the earliest and 
clearest enunciations of some of the principles of 
the law of salvage are to be found in his judgements. 
A firm basis was thus laid for the development by 
the court of Admiralty of our modern maritime law, 
when, by the legislation of the nineteenth century, 
it gained many of the powers and much of the 
jurisdiction of which it had been deprived in the 
seventeenth century. 

These developments gave rise to the modern 
literature of maritime law. The first edition of 
Abbott’s Merchant Shipping was published in 1802. 
It was, as the author says in the preface to that 
edition, the first book written on this subject by 
a lawyer since Molloy. It still flourishes, and has 
been the forerunner of a large literature on the 
various parts of this subject. As in the case of 
mercantile law, so in the case of maritime law, the 
work of the judges and text-book writers has made it 
possible to codify much of the law in Merchant 
Shipping Acts. : 

Prize law is founded on international law, of which, 
indeed, it is its most accurately defined part. To 
the sources and literature of this branch of law we 
must now turn. 


1 Lord Stowell, p. 98. 
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(2) International Law. 


The characteristic feature of modern international 
law is that it is the law which regulates the relations 
between nations. It is this characteristic which 
emerged in the sixteenth century. Hooker stated 
it with great clearness; and it was further defined 
and elaborated by Zouche. Among many nations 
this new body of law was then gaining recognition ; 
and many lawyers before Grotius had begun to treat 
it systematically. The English civilians were not 
behindhand in this work. Many of them served the 
government both as ambassadors, and as advisers 
in international difficulties. The close connexion 
between these two allied pursuits has never been 
broken; and it is to-day preserved in the title of 
the Chichele Chair at Oxford—the professor is the 
professor both of international law and of diplomacy. 
The two most famous authors of the late sixteenth 
and early seventeenth centuries are Alberico Gentilis 
and Richard Zouche. 

The three chief works of Gentilis contain matter 
dealing with the three important divisions of inter- 
-nationallaw. The De Legationibus naturally contains 
much about the relations of states in time of peace. 
The Advocationis Hispanicae duo libri contain one 
or two important passages upon the law of neutrality. 
His most important work is the De Iure Bella—and 
it was natural that it should be so. It was this 
topic which had been the most amply treated by the 
earlier authorities. It is this work upon which his 


historical importance mainly rests. 
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The casuistical and theological writers, who wrote 
upon topics of international law in the sixteenth 
century, could never entirely emancipate themselves 
from the theological, ethical, and political ideas 
which they found in the earlier writers. Gentilis— 
an exile for the sake of religion—was wholly emanci- 
pated from these ideas. In his eyes, as in the eyes 
of most Protestants, the tie which bound the nations 
together was, not allegiance to the Pope and a 
common set of theological dogmas, but the law of 
nature. Upon this basis, and with the help of the 
technical conceptions of the civil law, he adapted 
the speculations of his predecessors to modern 
needs, and explained the actual practice of modern 
states. He is above all things modern. The law 
which governs the relations between states is a 
matter for lawyers, and not for philosophers, or 
theologians. He does not hesitate to condemn 
private war; and his definition of war as ‘ publi- 
corum armorum iusta contentio ’ is better, according 
to modern ideas, than that of Grotius. Similarly, 
he condemns certain practices (such as reprisals) 
which, being generally allowed, were not pronounced 
to be illegal by Grotius. It is modern events looked 
at in the light of the law of nature, and with the 
eyes of a trained civilian, on which he founds the 
law. Thus he is the earliest writer of the historie or 
positive, as opposed to the philosophic school of 
international lawyers. 

But international law was not yet ripe for such 
a treatment. Men’s minds were still influenced by 
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the theological and philosophical concepts of the 
Middle Ages; and still demanded a backing of these 
or the like principles. Without this backing, this 
as yet new branch of law could neither win a hold 
over men’s minds, nor could it be extended so easily 
by a process of logical deduction. Grotius succeeded 
in becoming, and Gentilis failed to become, the 
founder of modern international law, because he 
had the philosophic gifts which Gentilis lacked. 
Zouche published many books ; but it is his book 
on international law, published in 1650, which has 
given him lasting fame. He was a disciple both of 
Gentilis and of Grotius. His books contained 
a critical summary of their results, and popularized 
their work in England and Scotland. He helped to 
make the new international law a part of English 
law ; and his works have more than a merely insular 
fame. This was due to three very considerable 
merits which they possess. In the first place, in his 
book international law appeared for the first time 
in a compact and orderly form. In the second place, 
he so clearly defined it that no one for the future 
could be under any misapprehension as to its scope. 
In the third place, he originated the modern division 
of the subject into Peace and War. In his book the 
tradition, inherited from the medieval books, of 
grouping the whole subject round the laws of War, 
was finally abandoned. He was followed by a suc- 
cession of civilians who, by the opinions which they 
gave to the government, helped to develop the 
principles which he had stated and explained. But 


228 ECCLESIASTICAL LAW 


it was not till 1854, when Sir Robert Phillimore, 
judge of the court of Admiralty and Dean of the 
Arches, published his Commentaries on International 
Law, that an English writer produced a treatise as 
comprehensive and as influential as that of Zouche. 


(3) Heclesiastical Law. 


In the twelfth century the ecclesiastical courts 
claimed to exercise a wide jurisdiction. (i) They 
claimed criminal jurisdiction in all cases in which 
a clerk was the accused, a jurisdiction over offences 
against religion, and a wide corrective jurisdiction 
over clergy and laity alike ‘pro salute animae’. 
A branch of the latter jurisdiction was the claim to 
enforce all promises made with oath or pledge of 
faith. (ii) They claimed jurisdiction over matri- 
monial and testamentary causes. Under the former 
head came all questions of marriage, divorce, and 
legitimacy ; under the latter came grants of probate 
and administration, and the supervision of the 
executor and administrator. (iii) They claimed 
exclusive cognizance of all matters which were in 
their nature ecclesiastical, such as ordination, conse- 
cration, celebration of divine service, the status of 
ecclesiastical persons, ecclesiastical property such as 
advowsons, land held in frankalmoin, and spiritual 
dues. These claims were at no time admitted by 
the state in their entirety ; and, in course of time, 
most of these branches of jurisdiction have been 
appropriated by the state. All that is left at the 
present day is a certain criminal or corrective 
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jurisdiction over the clergy, and a certain juris- 
diction in respect of some of the matters comprised 
under the third head. But, while the ecclesiastical 
courts were active, they made a good deal of law 
upon which much was written; and some of the 
law which they have made still influences the law 
administered by the courts which have succeeded 
to them. Let us look at some of the leading books 
dealing with the different branches of the large 
jurisdiction which these courts once exercised. 

In the Middle Ages England recognized the 
supremacy of the Pope, and the binding force of the 
canon law. It is, therefore, not surprising to find 
that there are no great English writers upon the 
ecclesiastical law. The larger litigation went to 
Rome, and foreign canonists were usually employed. 
If Englishmen were employed, they were obliged to 
spend a large part of their time at Rome; and 
foreign books were the best authorities upon a foreign 
system of law. From 1239, when William of Drog- 
heda wrote his book about the procedure of the 
ecclesiastical courts, to John of Ayton, who wrote 
on the legatine constitutions between 1333 and 1348, 
we hear of no books written by English canonists. 
William of Lyndwood, who finished his commen- 
taries upon the provincial constitutions of the Arch- 
bishops of Canterbury in 1430, is still one of the 
leading English authorities on the canon law ; and, 
as Maitland points out,’ the provincial constitutions 
on which he commented contain little that is new, 

1 Canon Law, p. 37. 
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and ‘are only a brief appendix to the common law 
of the universal church ’. 

In the sixteenth century no great books were 
written on ecclesiastical law. Political events are 
a sufficient explanation of this fact. The study of 
the canon law was in every way discouraged. The 
project of making a codification of English ecclesi- 
astical law had failed. The law which the ecclesias- 
tical courts were expected to administer was so 
much of the medieval canon law as was applicable 
to the. new situation; and, in their efforts to ad- 
minister it, they were hampered at almost every 
turn by the writs of prohibition issued by the 
common law courts. One of the earliest books on 
this subject is Sir Thomas Ridley’s View of the Civile 
and Ecclesiasticall Law. Ridley was a Cambridge 
D.D., an Oxford D.C.L., and an advocate of Doctors’ 
Commons. He had held the post of master in 
Chancery, chancellor of the diocese of Winchester, 
and vicar-general for Archbishop Abbot. He wrote 
his book, he tells us, because ‘ men meanly esteemed 
the civile and ecclesiasticall law of this land’, and 
in order to protest against the increase of writs of 
prohibition which prevented its regular enforcement. 
The book deals mainly with ecclesiastical law. It 
is learned and clearly expressed ; but it is somewhat 
discursive and not very well proportioned. Zouche 
wrote two somewhat slight tracts on this topic. 
But it is not till the latter half of the seventeenth 
century that the first really able books began to 
appear. At that period the controversies as to 
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jurisdiction between the common law courts and 
the ecclesiastical courts were settled; and the 
works of men like Selden had made it more possible 
to form reasonably correct opinions on many topics 
of ecclesiastical law. Besides books on the practice 
of the courts, written by Clarke (1684), H. Conset 
(1685), and Oughton (1738), there was a demand for 
books on the substantive law. Lyndwood’s Provin- 
ciale was reprinted in 1679; and Godolphin’s 
Repertorium Canonicum summarizes, in a manner 
which anticipates the eighteenth-century treatises 
of Gibson and Burn, the principles of the ecclesiastical 
law. Burn’s Treatise was edited by Sir Robert 
Phillimore in 1842, who in 1873 published what is 
now the standard work on this subject. 

These are the principal books upon ecclesiastical 
law as a whole. A very separate branch of that law, 
which. produced a separate literature, was the 
testamentary jurisdiction of these courts. In the 
sixteenth century the best book on this subject was 
the book on Testaments, written by Henry Swinburn 
the judge of the consistory court of York, which was 
first published in 1590. It is a very useful summary 
of the law as to wills and executors as administered 
in the ecclesiastical courts. In the latter half of the 
seventeenth century Godolphin wrote his ‘ Orphan’s 
Legacy’ ora ‘Testamentary Abridgement’. It deals 
in three parts with the law of (1) Wills, (2) Executors 
and Administrators, and (3) Legacies and Devises, 
from the point of view, not only of the ecclesiastical 
law, but also of the common law, and of the 
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rising jurisdiction of the Chancellor. To this topic— 
on the border line between the ecclesiastical and the 
common law—the common lawyers also contributed 
something. Either Dodderidge or Thomas Went- 
worth wrote a treatise on wills and executors for 
students, almost entirely from the point of view of 
the common law, which was several times reprinted 
and brought up to date. But, though some part of 
the jurisdiction over executors and administrators 
had always been shared with the common law 
courts, the greater part of it had, by the end of 
the seventeenth century, been captured by the court 
of Chancery. Hence, except for the law of Probate 
and grants of Administration, the later literature 
of this subject is to be found in the literature of 
equity. 


It is in these three great fields of jurisdiction that 
the civilians made their chief contribution to the 
sources and literature of English law. But I ought, 
in conclusion, to mention certain books on the theory 
of the law, and books adapted to students, which, in 
the sixteenth and early seventeenth centuries, were 
written by civilians. Among the books on the theory 
of the law are Zouche’s Elementa Jurisprudentice, 
Cowell’s Institutes of English law arranged on the 
model of Justinian’s Institutes, and Fulbecke’s 
parallel between the civil, canon, and common laws. 
These books are all based on the sound idea that the 
teaching of comparative law is useful to the student ; 
and Zouche, in his two books on feudal law, did 
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something to help it forward, by explaining that new 
learning as to feuds which was introduced by 
Spelman. ‘Were an examiner’, said Maitland,’ 
“to ask who introduced the feudal system into 
England? one very good answer, if properly 
explained, would be Henry Spelman; and if there 
followed the question, what was the feudal system, 
a good answer to that would be an essay in compara- 
tive jurisprudence. Spelman... saw that English 
law, for all its insularity, was a member of a great 
Kuropean family, a family between all the members 
of which there was a strong family likeness. This 
for Englishmen was a grand and a striking discovery. 
. .. They learned of feudal law as of a medieval ius 
gentium. ... The new learning . . . was popularized 
and made orthodox by Blackstone in his easy 
attractive manner.’ Fulbecke also wrote a book 
entitled ‘A Direction or Preparation to the Study 
of the law’, which is meant to be a guide to a student 
beginning his studies. That it had some success can 
be seen from the fact that it was reprinted with only 
a few alterations in 1829. 

There were two main reasons why it was the 
civilians, rather than the common lawyers, who were 
the pioneers of this class of literature. Firstly, the 
common lawyers’ training in the Inns of Court was 
wholly practical, while the civil lawyers’ training 
at the universities and at Doctors’ Commons was 
both academic and practical. Secondly, the common 
lawyers knew only their own system, while most of 


1 Constitutional History, p. 142. 
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the civilians were compelled to know, not only their 
own system, but also something of the common law. 
This led them to compare the two systems; and 
such a comparison naturally helped them to emanci- 
pate their minds from the technicalities of practice, 
and led them to consider the principles underlying 
the detailed rules upon many topics which were 
common to both systems. It is true that a few 
students’ books on the theory and rules of English 
law began to appear during the sixteenth and the 
seventeenth centuries. But these are, for the most 
part, exceptions of the rule-proving sort. The most 
successful of them were written by men like St. 
Germain, Bacon, or Dodderidge, whose learning was 
far from being merely the learning of the common 
law. And this association of an academic training 
with books on the theory of the law and students’ 
books continued, and has had one very permanent 
effect. Unless Blackstone had united to his know- 
ledge of English law a knowledge of Roman law, and 
of the writings of the modern civilians, he could not 
have written the Commentaries; and unless he 
had had an academic training he could not have 
become the pioneer of our modern system of legal 
education. 


Thus, from the historical point of view, we must 
conclude that, whether we look at medieval law, at 
the law of the sixteenth century, or at the law of 
our days; whether we look at the law from the 
point of view of the practitioner, or the teacher ; 
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the debt of English law to the civilians is much more 
considerable than a modern lawyer would suppose. 
In the age of Bracton their learning taught the fathers 
of the common law to construct an intelligible legal 
system. In the sixteenth century it helped to make 
English law sufficient for the needs of a modern 
state. In the eighteenth century it helped Lord 
Mansfield to construct our modern commercial law. 
From the sixteenth century down to our own day, 
it has helped to build up and to familiarize English- 
men with international law; and, as a part of that 
achievement, it has built up a unique system of 
Prize law. In the nineteenth century, through its 
influence on Blackstone, it has had some share in the 
establishment of our modern system of legal educa- 
tion. From the purely academic point of view we 
cannot afford to neglect a branch of legal learning 
which has had so large an historical effect, a branch 
of learning which is still so necessary to a scientific 
study of law. From the purely practical point of 
view we cannot afford to neglect a branch of learning 
which is necessary to the proper understanding of 
international law, and of foreign Codes de Commerce. 
And yet the number of students who make a serious 
study of it is so small that we can repeat, and apply 
literally to our time, the words which the Protector 
Somerset wrote to Ridley—‘ We are sure you are 
not ignorant how necessary a study that study of 
civil law is to all treaties with foreign princes and 
strangers, and how few there be at present to do 
the King’s Majesty service therein.’ 
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I have now come to the end of what is a short and 
summary survey of a very large subject. I think 
that even this short and summary survey proves 
the truth of what I said at the end of my second 
chapter, that the development of English law 
resembles the development of Roman law in one 
important respect: in both systems it is the manner 
in which the lawyers have devoted all their talents 
to the work of creating, elaborating, and improving 
the law, which has made them the two greatest legal 
systems which the world has ever known. Roger 
North said! that the profession of the law ‘requires 
the whole man, and must be his north star, by which 
he is to direct his time, from the beginning of his 
undertaking it, to the end of his life’. English 
lawyers, like the Roman lawyers before them, have 
realized the truth of this dictum. Mr. Fisher says 
of Maitland,” ‘ knowing the thing which he could do 
best, and judging that it was worthy of a life, he 
stripped himself of all superfluous tastes and in- 
clinations that his whole time and strength might 
be dedicated to the work’; and this can be said 
of very many of those lawyers whose contributions 
to the making of English law we have been surveying. 
And the reason why both the Roman and English 
lawyers have been content to devote their lives to 
the law is twofold. In the first place, they have 
realized, more clearly than most laymen, that the 
maintenance of the supremacy of the law is the only 


1 Discourse on the study of the Laws, p. 7. 
* Life of Maitland, at p. 178. 
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security for the maintenance of justice between 
man and man. ‘Law’, says a Year book of Kd- 
ward IITs reign,’ ‘is reason and equity to do right 
to all, and to save, as far as is possible, every man 
from mischief.’ ‘The laws of England’, said Coke,” 
“are the golden metwand whereby all men’s causes 
are justly and evenly measured.’ And this con- 
viction has given to English lawyers that sense of the 
dignity of their calling, and of the sanctity of the 
law, which led the Roman lawyers to define juris- 
prudentia—the knowledge of the law—as divinarum 
atque humanarum rerum notitia, iusti atque iniusti 
scientia.* ‘ Iustitiam colimus,’ says Bracton, para- 
phrasing Ulpian,’ ‘ et sacra iura ministramus’; and, 
as Maitland says, ‘this old phrase is no cant in 
Bracton’s mouth ; he feels that he is a priest of the 
law, a priest for ever after the order of Ulpian.’ ° 
In the second place, the lawyers have realized, more 
clearly than most laymen, that the maintenance of 
the supremacy of the law is the only security for 
a disciplined and ordered liberty. ‘The law’, says 
a Year book of Henry VI’s reign,® ‘is the highest 
inheritance which the king has; for by the law he 
and all his subjects are ruled, and if there was no 
law, there would be no king and no inheritance.’ 
‘Law’, said Bacon,’ ‘is the great organ by which 
1 Y. B. 24 Ed. III, Pasch., pl. 22. 


2 Fourth Instit., p. 240. 

3 Instit. 1. 1. 1. ADAG ios Dig. bel. 
5 P. and M. (Ist ed.), i. 187, n. 2. 

6 Y.B. 19 Hen. VI, Pasch., pl. 1. 

7 Argument in Calvin’s Case, Works (ed. Spedding), vii. 646. 
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the sovereign power doth move.’ English lawyers 
have realized, as every one who has the slightest 
acquaintance with legal history must realize, that 
it was the establishment of the supremacy of the law 
over all persons and causes, which ended the tur- 
bulence of the Middle Ages, and, by ending licence, 
made true liberty possible. 

So long as there remain lawyers who serve the 
nation in this spirit; so long as the supremacy of 
the law is maintained against tyrannous demo- 
cracies, as in the past it was maintained against 
tyrannous kings; so long as it is maintained 
against combinations and unions, as in the past it 
was maintained against over-mighty subjects; so 
long there is security for the maintenance of a high 
standard of civilization—so long, and no longer. 


[Further information on some of the topics treated of in this 
chapter will be found in the author’s History of English Law, as 
follows: the study of and the sphere occupied by Roman law in 
England, vol. iv. 228-39; the development of commercial 
maritime law, vol. v. 102-54; the literature of commercial and 
maritime law, vol. v. 10-12, 130-5; Holt’s influence on the 
development of commercial law, vol. vi. 519-22 ; the Prize juris- 
diction, vol. i. 561-8; the early history of international law, 
vol. v. 25-60 ; Gentilis, vol. v. 52-5 ; Zouche, vol. v. 12, 14, 15-16, 
17-20, 58-60; the ecclesiastical courts, vol. i. 580-632; seven- 
teenth-century books on ecclesiastical law, vol. v. 12-15; students’ 
books and books on legal theory written by the civilians, vol. v. 
16-24. ] 
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